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 ᚨᓥ኱Ꮫ኱Ꮫ㝔ࢯࢩ࣭࢜࢔࣮ࢶ࣭࢔ࣥࢻ࣭ࢧ࢖࢚ࣥࢫ◊✲㒊෸ᩍᤵ 
米国州会社法における事業再編の展開とＳＥＣの関与（３・完）
―　　―29
ᅄ㸬ᕞ఍♫ἲ࡟࠾ࡅࡿ୍⯡ᰴ୺ಖㆤไᗘ࡜ࡑࡢၥ㢟Ⅼ
 ᮏ❶࡟࠾࠸࡚ࡣࠊᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌⦅ࡢሙ㠃࡟࠾࠸࡚ᰴ୺ࡢ฼┈☜ಖ
ࡢࡓࡵ࡟ᕞ఍♫ἲࡀ⏝ពࡋ࡚࠸ࡿྛไᗘ࡟ᑐࡋࠊ6(&ࡀᮏሗ࿌᭩࡟࠾࠸୍࡚⯡
ᢞ㈨ᐙಖㆤࡢほⅬ࠿ࡽዴఱ࡞ࡿၥ㢟ࡀ࠶ࡿ࡜ㄆ㆑ࡋ࡚࠸ࡓ࠿᳨ウࡍࡿࠋ6(&ࡣࠊ
஦ᴗ෌⦅ィ⏬ࢆᢎㄆࡍࡿᰴ୺⥲఍࡟࠾ࡅࡿ㆟Ỵᶒ⾜౑ࠊ⤌⧊෌⦅⾜ⅭࡢᕪṆࡵ
࠾ࡼࡧ஦ᚋⓗ࡞↓ຠ☜ㄆ࣭ྲྀᾘࡋࡢッ࠼ࠊ཯ᑐᰴ୺ࡢᰴᘧ㈙ྲྀㄳồᶒࡢྛไᗘ
࡟ࡘ࠸࡚ࠊᙜ᫬ࡢᕞ఍♫ἲࡢㅖつᐃ࠾ࡼࡧุ౛ࢆヲ⣽࡟ศᯒࡋࡓୖ࡛ࠊࡇࢀ
ࡽࡢไᗘࡣ୍⯡ᢞ㈨ᐙࡢ฼┈☜ಖ࡟࡜ࡗ࡚ᴟࡵ࡚୙༑ศ࡛࠶ࡿ࡜⤖ㄽ௜ࡅ࡚
࠸ࡿࠋ

㸯㸬ᰴ୺⥲఍࡟࠾ࡅࡿ㆟Ỵᶒ⾜౑
ᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌⦅ࡀ⾜ࢃࢀࡿࡇ࡜࡟ࡼࡾᰴ୺ࡢᶒ฼ෆᐜࡀ኱ࡁࡃ
ᙳ㡪ࢆཷࡅࡿሙྜࠊᰴ୺ࡀᙜヱ஦ᴗ෌⦅ィ⏬ࡢබᖹᛶ࣭බṇᛶࢆุ᩿ࡍࡿࡓ
ࡵ࡟ᙜヱ஦ᴗ෌⦅ィ⏬࡟㛵ࡍࡿ༑ศ࡞᝟ሗᥦ౪ࢆཷࡅࡓୖ࡛ࠊᙜヱ஦ᴗ෌⦅
ィ⏬࡟ࡘ࠸࡚Ỵ㆟ࡉࢀࡿᰴ୺⥲఍㸦✀㢮ᰴ୺⥲఍ࢆྵࡴࠋ㸧࡟࠾࠸࡚㆟Ỵᶒࢆ
⾜౑ࡍࡿᶵ఍ࡀಖ㞀ࡉࢀ࡞ࡅࢀࡤ࡞ࡽ࡞࠸3ࠋࡋ࠿ࡋࠊSECࡣḟࡢࡼ࠺࡞⌮⏤
࠿ࡽࠊᙜ᫬ࡢᕞ఍♫ἲࡣᰴ୺࡟ᑐࡋ஦ᴗ෌⦅࡟㛵ࡍࡿ༑ศ࡞᝟ሗᥦ౪ࢆ⾜ࡗ
࡚࠾ࡽࡎࠊ࠿ࡘ㆟Ỵᶒ⾜౑ࡢᶵ఍ࢆ༑ศ࡟ಖ㞀ࡋ࡚࠸࡞࠸࡜ࡋ࡚ࠊ୍⯡ᢞ㈨
ᐙࡢ฼┈☜ಖࡢほⅬ࠿ࡽᴟࡵ࡚୙༑ศ࡛࠶ࡿ࡜⤖ㄽ௜ࡅ࡚࠸ࡿ4ࠋ 
 ➨୍࡟ࠊ஦ᴗ෌⦅ィ⏬ࡢᢎㄆࡀ⾜ࢃࢀࡿᰴ୺⥲఍㛤ദ࡟࠶ࡓࡾࠊᰴ୺࡟ᑐ
ࡋ࡚Ⓨ㏦ࡍࡿᣍ㞟㏻▱ࡢグ㍕஦㡯࡟ࡘ࠸࡚ࠊᙜ᫬ࡢᕞ఍♫ἲࡣ᫂☜࡞つᐃࢆ
タࡅ࡚࠸࡞࠿ࡗࡓ࡜࠸࠺Ⅼ࡛࠶ࡿ5ࠋᙜ᫬ࡢᕞ఍♫ἲࡣࠊᰴ୺⥲఍ࡢᣍ㞟ᡭ⥆
࡟ࡘ࠸࡚ࡣྛ఍♫ࡢ㝃ᒓᐃḰ࡟ࡼࡾᐃࡵࡿ࡜つᐃࡍࡿࡢࡳ࡛࠶ࡾࠊᰴ୺⥲఍
                                                                 
1 Securities and Exchange Commission, Report on the Study and Investigation of the Work, 
Activities, Personnel and Functions of Protective and Reorganization Committees: Part Ϯ 
Management Plans without Aid of Committees  (1938). 
2 ᮏ✏࡛ࡣࠊᮏሗ࿌᭩බ⾲᫬Ⅼ࡟࠾ࡅࡿἲไᗘࡸุ౛ࡢࡳ࡞ࡽࡎࠊᮏሗ࿌᭩බ⾲ᚋ࠿ࡽ
1940ᖺ௦ᚋ༙ࡲ࡛࡟࠾ࡅࡿุ౛ࡸἲᨵṇࡶྵࡵ᳨࡚ウࢆ⾜ࡗࡓࠋ 
3 SEC, supra note 1, at 471. 
4 Id. at 469, 555. 
5 Id. at 469-71, 531, 555, 569, 589. 
徳島大学社会科学研究第26号
―　　―30
ᣍ㞟㏻▱࡬ࡢグ㍕஦㡯࡟ࡘ࠸࡚⤫୍ࡋࡓつᐃࢆタࡅ࡚࠸࡞࠿ࡗࡓࠋࡑࡇ࡛ࠊ
ᰴ୺⥲఍ᣍ㞟㏻▱࡟ࡣࠊ㈚೉ᑐ↷⾲ࡸࡑࡢ௚ࡢ㈈ົ᝟ሗ࡟ࡘ࠸࡚ࡍࡽ㛤♧ࡣ
࡞ࡉࢀࡎࠊࡲࡋ࡚ࡸᙜヱ஦ᴗ෌⦅ィ⏬ࡢᐇ⾜࡟ࡼࡾ᪤Ꮡᰴ୺ࡢᶒ฼࡟࡝ࡢࡼ
࠺࡞ᙳ㡪ࡀཬࡪࡢ࠿ࠊ⤒Ⴀ⪅࠾ࡼࡧࡑࡢ฼ᐖ㛵ಀ⪅ࡀᙜヱ஦ᴗ෌⦅ィ⏬࡟ᑐ
ࡋ࡚ዴఱ࡞ࡿ⤒῭ⓗ฼ᐖ㛵ಀࢆ᭷ࡋ࡚࠸ࡿࡢ࠿ࠊࡉࡽ࡟ᙜヱ஦ᴗ෌⦅ィ⏬࡟
཯ᑐࡍࡿᰴ୺࡟ᑐࡋ࡚ᰴᘧ㈙ྲྀㄳồᶒࡀㄆࡵࡽࢀࡿ࠿ྰ࠿ࠊㄆࡵࡽࢀࡿሙྜ
ࡑࡢ⾜౑ࡣ࡝ࡢࡼ࠺࡞ᡭ⥆࡟ᚑ࠸⾜࠺࠿࡜࠸ࡗࡓⅬ࡟ࡘ࠸࡚ࠊ୍ษグ㍕ࡣ࡞
ࡉࢀ࡚࠸࡞࠿ࡗࡓ6ࠋࡇࡢࡼ࠺࡟ࠊ஦ᴗ෌⦅ィ⏬ࢆỴ㆟ࡍࡿᰴ୺⥲఍ࡢᣍ㞟㏻
▱ࡢグ㍕஦㡯࡟ࡘ࠸࡚ࡣࠊᐇ㝿ୖࠊ⤒Ⴀ⪅࡟኱ᖜ࡞⿢㔞ࡀㄆࡵࡽࢀ࡚࠸ࡓࡇ
࡜࡟࡞ࡿࠋ 
 ࡓࡔࡋࠊࡓ࡜࠼ᕞ఍♫ἲୖࡣᰴ୺⥲఍ᣍ㞟㏻▱ࡢグ㍕஦㡯࡟ࡘ࠸࡚᫂ᩥつ
ᐃࡀ࡞࠸ሙྜ࡛࠶ࡗ࡚ࡶࠊ⤒Ⴀ⪅ࡣࢥ࣭࣮ࣔࣥࣟୖࡢ᝟ሗ㛤♧⩏ົ࡟ᚑ࠺ᚲ
せࡀ࠶ࡿ࡜ゎࡉࢀ࡚࠸ࡓ7ࠋࡋ࠿ࡋࠊࡓ࡜࠼ࡑࡢࡼ࠺࡞᝟ሗ㛤♧⩏ົࡀ఍♫࡟
ㄢࡏࡽࢀ࡚࠸ࡿ࡜ࡋ࡚ࡶࠊࡑࢀ࡟ࡼࡾ⿢ุᡤࡀࠊᕞ఍♫ἲ࡟࠾࠸࡚᫂ᩥ࡛つ
ᐃࡍࡿሙྜ࡜ẚ㍑ࡋ࡚ࠊ୍⯡ᰴ୺࡟ᑐࡋ༑ศ࡞᝟ሗᥦ౪ࡀ࡞ࡉࢀࡿࡼ࠺ุ᩿
ࢆୗࡍࡇ࡜ࡣᮇᚅ࡛ࡁ࡞࠸࡜ SECࡣᣦ᦬ࡋ࡚࠸ࡿ8ࠋ 
➨஧࡟ࠊᣍ㞟㏻▱ࡢⓎ㏦࠿ࡽᰴ୺⥲఍㛤ദࡲ࡛ࡢᮇ㛫ࡀ㠀ᖖ࡟▷ࡃタᐃࡉ
ࢀ࡚࠸ࡓ࡜࠸࠺Ⅼ࡛࠶ࡿ9ࠋࢹ࢙ࣛ࢘࢔ᕞࡢሙྜࠊᣍ㞟㏻▱ࡢⓎ㏦࠿ࡽᰴ୺⥲
                                                                 
6 Id. at 471, 490, 570, 601, 610. 
7 ౛࠼ࡤࠊ఍♫ࡢ㈈ົ≧ἣࢆ኱ࡁࡃኚ᭦ࡍࡿ♫മⓎ⾜ࡀỴ㆟ࡉࢀࡓᰴ୺⥲఍࡟㛵ࡋ࡚ᰴ
୺࡬ࡢ㏻▱ࡀၥ㢟࡜࡞ࡗࡓ Citrus Growers' Dev. Ass'n v. Salt River Valley Water Users' 
Ass'n, 34 Ariz. 105 (Ariz. 1928).࡟࠾࠸࡚ࠊ࢔ࣜࢰࢼᕞ᭱㧗⿢ุᡤࡣࠊᕞ఍♫ἲ࡟࠾࠸࡚
ᣍ㞟㏻▱ࡢグ㍕஦㡯࡟㛵ࡋ࡚᫂ᩥつᐃࡀᏑᅾࡋ࡞࠸ሙྜࠊ⿢ุᡤ࡟ࡣᙜヱ㏻▱ࡢ᭷ຠ
ᛶ࡟ࡘ࠸ุ࡚᩿ࡍࡿᶒ㝈ࡣ࡞࠸࡜ࡋ࡞ࡀࡽࡶࠊᮏ௳࡟࠾࠸࡚ࡣᰴ୺࡟ᑐࡍࡿᣍ㞟㏻▱
࡟࠾࠸࡚༑ศ࡞᝟ሗᥦ౪ࡀ࡞ࡉࢀ࡚࠸ࡿ࡜ุ᩿ࡋࡓࠋࡲࡓࠊྜేィ⏬ࡢᢎㄆࡀ࡞ࡉࢀ
ࡿᰴ୺⥲఍࡟㝿ࡋ࡚ࡢᰴ୺࡬ࡢᣍ㞟㏻▱ࡢグ㍕஦㡯ࡀၥ㢟࡜࡞ࡗࡓ Cooper v. Central 
Alloy Steel Corp., 43 Ohio App. 455 (Ohio Ct. App., Stark County 1931).࡟࠾࠸࡚ࠊ࢜ࣁ࢖࢜
ᕞ㐃㑥᥍ッ⿢ุᡤࡣࠊྜే࡟ࡼࡾᰴ୺࡟஺௜ࡉࢀࡿᰴᘧࡢ஺᥮ẚ⋡➼ࡢᇶᮏⓗ஦㡯ࡀ
グ㍕ࡉࢀ࡚࠸ࡿࡇ࡜࠿ࡽࠊࡓ࡜࠼ྜే࡟㝿ࡋ࡚ᰴ୺⥲఍࡛㆟ㄽࡉࢀࡿ࡭ࡁ඲࡚ࡢ஦㡯
࡟ࡘ࠸࡚グ㍕ࡋ࡚࡞࠿ࡗࡓ࡜ࡋ࡚ࡶࠊᰴ୺࡟ᑐࡍࡿ༑ศ࡞᝟ሗᥦ౪ࡣ࠶ࡗࡓ࡜ุ᩿ࡋ
ࡓࠋ 
8 SEC, supra note 1, at 472, 569. 
9 Id. at 472-73,  
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఍㛤ദࡲ࡛ࡢᮇ㛫ࡣࠊᐃḰኚ᭦ࡢሙྜࡣ 10᪥㛫10ࠊྜేࡢሙྜࡣ 20᪥㛫11ࠊ
఍♫㈈⏘඲㒊ࡢㆡΏࡢሙྜࡣ 10᪥㛫12࡜ᐃࡵࡽࢀ࡚࠸ࡓࠋࡇࡢࡼ࠺࡟ᣍ㞟㏻
▱ࡢⓎ㏦࠿ࡽᰴ୺⥲఍㛤ദࡲ࡛ࡢᮇ㛫ࡀ▷ࡃタᐃࡉࢀ࡚࠸ࡓࡢࡣࠊࡓ࡜࠼୍
⯡ᰴ୺࡟༑ศ࡞᫬㛫ࢆ୚࠼ࡓ࡜ࡋ࡚ࡶࠊᙼࡽࡣᰴ୺⥲఍࡟࠾ࡅࡿ㆟Ỵᶒ⾜౑
࡟↓㛵ᚰ࡛࠶ࡿሙྜࡀ࡯࡜ࢇ࡝࡛࠶ࡿࡇ࡜࠿ࡽࠊ⤖ᒁࡑࡢࡼ࠺࡞᫬㛫ࡢ☜ಖ
ࡣ↓ព࿡࡛࠶ࡿ࡜ࡢ⌮⏤࡟ᇶ࡙࠸࡚࠸ࡓ13ࠋࡑࢀࡼࡾࡶࠊᣍ㞟㏻▱ࡢⓎ㏦࠿
ࡽᰴ୺⥲఍㛤ദࡲ࡛ࡢᮇ㛫ࢆ㛗ࡃタᐃࡋࡓሙྜࠊࣈࣛࢵࢡ࣓࣮࣮ࣛ࡜࠸ࡗࡓ
≉Ṧ࡞ᰴ୺࡟᎘ࡀࡽࡏッゴࢆᥦ㉳ࡉࢀࡿ༴㝤ᛶࡀ㧗ࡲࡿࡇ࡜࡟࡞ࡿ࡜ᣦ᦬ࡉ
ࢀ࡚࠸ࡓࠋࡲࡓࠊ఍♫ࡀ஦ᴗ෌⦅࡟㝿ࡋ࡚Ⓨ⾜ࡉࢀࡿドๆࡢ㐺ṇ࡞ᘬཷᡭ⥆
ࢆ⾜࠺ࡓࡵ࡟ࡣࠊᣍ㞟㏻▱Ⓨ㏦࠿ࡽ⥲఍㛤ദࡲ࡛ࡢᮇ㛫ࢆ▷ࡃࡍࡿᚲせࡀ࠶
ࡿ࡜ゝࢃࢀ࡚࠸ࡓ14ࠋࡶࡋᣍ㞟㏻▱ࡢⓎ㏦࠿ࡽ⥲఍㛤ദࡲ࡛ࡢᮇ㛫ࡀ㛗ࡃ࡞
ࡗ࡚ࡋࡲ࠺࡞ࡽࡤࠊ஦ᴗ෌⦅࡟㝿ࡋ࡚ࠊᕷሙࡢືྥ࡟ᑐᛂࡋ࡞ࡀࡽドๆࡢⓎ
⾜ᡭ⥆ࢆ㎿㏿࡟⾜࠺ࡇ࡜ࡀጉࡆࡽࢀ࡚ࡋࡲ࠺࠿ࡽ࡛࠶ࡿࠋ 
ࡋ࠿ࡋࠊࡇࡢࡼ࠺࡟ᣍ㞟㏻▱ࡢⓎ㏦࠿ࡽ⥲఍㛤ദࡲ࡛ࡢᮇ㛫ࡀ㠀ᖖ࡟▷࠸
ሙྜࠊᰴ୺ࡀᙜヱ஦ᴗ෌⦅ィ⏬ࡢෆᐜ࡟ࡘ࠸࡚༑ศ࡟ุ᩿ࡍࡿࡓࡵࡢ᫬㛫ࡀ
࡯࡜ࢇ࡝☜ಖ࡛ࡁ࡞࠸ࡇ࡜࡟࡞ࡾࠊࡑࡢ⤖ᯝࠊ஦ᴗ෌⦅ィ⏬࡟཯ᑐࡍࡿᰴ୺
ࢆጤ௵≧່ㄏ࡟ࡼࡾ㞟⤖ࡉࡏ࡚ᰴ୺⥲఍࡛཯ᑐࡢ㆟Ỵᶒ⾜౑ࢆ⾜࠺ࡇ࡜ࡣ࠾
ࢁ࠿ࠊ஦ᴗ෌⦅ィ⏬ࡢෆᐜ࡟ࡘ࠸࡚༑ศ࡟⌮ゎࡋ࡞࠸ࡲࡲᰴ୺⥲఍࡟࠾࠸࡚
㆟Ỵᶒࢆ⾜౑ࡍࡿ࠿ࠊࡲࡓࡣᏳ᫆࡟⤒Ⴀ⪅࡟ࡼࡿ஦ᴗ෌⦅ィ⏬࡬ࡢ㈶ᡂࡢ່
ㄏ࡟ᛂࡌ࡚ࡋࡲ࠺ࡇ࡜࡟࡞ࡗ࡚ࡋࡲ࠺15ࠋࡲࡓࠊ኱つᶍබ㛤఍♫࡟࠾࠸࡚ࡣ
ከᩘࡢᰴ୺ࡀศᩓࡋ࡚ྛᆅ࡟Ⅼᅾࡍࡿࡇ࡜࠿ࡽࠊᰴ୺⥲఍㛤ദᆅ࠿ࡽ㐲ࡃ㞳
ࢀ࡚࠸ࡿᰴ୺ࡢሙྜࠊᰴ୺⥲఍࡬ࡢฟᖍࡢᶵ఍ࡀ஦ᐇୖዣࢃࢀ࡚ࡋࡲ࠺ࡇ࡜
                                                                 
10 Del. Rev. Code (1935) c. 65 i 26. 
11 Del. Rev. Code (1935) c. 65 i 59. 
12 Del. Rev. Code (1935) c. 65 i 65. 
13 John F. Meck & William L. Cary, Regulation of Corporate Finance and Management under 
the Public Utility Holding Company Act of 1935, 52 Harv. L. Rev. 216, 245-46 (1938); Note, 33 
Ill. L. Rev. 914,915. 
14 Henry W. Ballantine & Graham Lee Sterling Jr., Upsetting Mergers and Consolidations: 
Alternative Remedies of Dissenting Shareholders in California, 27 Cal. L. Rev. 644, 647 
(1939). 
15 SEC, supra note 1, at 473, 531-32, 555, 569. 
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࡟࡞ࡿ16ࠋ 
௨ୖࡢ⌮⏤࠿ࡽࠊSECࡣᮏሗ࿌᭩࡟࠾࠸࡚ࠊᰴ୺⥲఍࡟࠾ࡅࡿ㆟Ỵᶒ⾜౑
࡟㛵ࡍࡿྛつᐃࡣࠊᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌⦅ࡢሙ㠃୍࡛⯡ᰴ୺ࡢ฼┈ࢆ༑
ศ࡟☜ಖࡋ࡚࠾ࡽࡎࠊ୍⯡ᢞ㈨ᐙಖㆤࡢほⅬ࠿ࡽᴟࡵ࡚୙༑ศ࡛࠶ࡿ࡜⤖ㄽ
௜ࡅ࡚࠸ࡿࠋ 
 
㸰㸬⤌⧊෌⦅⾜ⅭࡢᕪṆࡵ17 
 ḟ࡟ࠊᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌⦅ࡀ୍⯡ᰴ୺࡟࡜ࡗ࡚୙฼┈࡜࡞ࡿሙྜࠊ
ࡑࢀ࡟ࡼࡾᦆᐖࢆ⿕ࡿྍ⬟ᛶࡢ࠶ࡿᰴ୺ࡣࠊ⾮ᖹἲୖࡢッ࠼࡟ࡼࡾࠊᐃḰኚ
᭦ࠊྜేࠊ఍♫㈈⏘඲㒊ࡢㆡΏ➼ࡢᕪṆࡵࢆㄳồࡍࡿࡇ࡜࡛ࠊ⮬ࡽࡢ฼┈ࢆ
Ᏺࡿࡇ࡜ࡀ࡛ࡁࡿࠋࡋ࠿ࡋࠊSECࡣᮏሗ࿌᭩࡟࠾࠸࡚ࠊࡇࢀࡽࡢ⤌⧊෌⦅⾜
ⅭࡢᕪṆࡵไᗘࡣ୍⯡ᰴ୺ࡢ฼┈☜ಖ࡟࡜ࡗ࡚ᴟࡵ࡚୙༑ศ࡛࠶ࡿ࡜⤖ㄽ௜
ࡅ࡚࠸ࡿࠋ 
 ➨୍࡟ࠊ⤌⧊෌⦅⾜ⅭࡢᕪṆࡵࡢせ௳ࡀ㠀ᖖ࡟ཝ᱁࡛࠶ࡗࡓ࡜࠸࠺Ⅼ࡛࠶
ࡿࠋᙜ᫬ࡢᕞ఍♫ἲࡢୗ࡛⤌⧊෌⦅⾜Ⅽࢆ஦๓࡟ᕪṆࡵࡿࡓࡵ࡟ࡣࠊᰴ୺ࡣ
㸦㸯㸧ᙜヱ⤌⧊෌⦅⾜Ⅽࡀไᐃἲୖࡢᶒ㝈ࢆḞ࠸࡚࠸ࡿࡇ࡜ࠊࡲࡓࡣไᐃἲ
ୖࡢᡭ⥆ࢆ㑂Ᏺࡋ࡚࠸࡞࠸ࡇ࡜18ࠊⱝࡋࡃࡣ㸦㸰㸧ᙜヱ⤌⧊෌⦅⾜Ⅽࡀブḭ
                                                                 
16 Id. at 343-44. 
17 ᓥᮏⱥኵࠕᰴ୺ࡢᕪṆㄳồᶒ̿⡿ᅜἲࢆཧ㓃ࡋ࡚̿ࠖྠἲ 9ྕ 32㡫㸦1951㸧ࠊᰘ⏣
࿴ྐࠕྜేἲ⌮ࡢ෌ᵓᡂ㸦஬㸧ࠖ ἲ༠ 106ᕳ 11ྕ 95㹼101㡫㸦1989㸧 
18౛࠼ࡤࠊࢽ࣮ࣗࢪ࣮ࣕࢪ࣮ᕞ఍♫ἲ࡟ᇶ࡙ࡁタ❧ࡉࢀࡓ఍♫ࡀ࣐ࢧࢳ࣮ࣗࢭࢵࢶᕞ఍
♫ἲ࡟ᇶ࡙ࡁタ❧ࡉࢀࡓ఍♫࡜ྜే࡛ࡁࡿ࠿ྰ࠿ࡀၥ㢟࡜࡞ࡗࡓWilliam B. Riker & 
Son Co. v. United Drug Co., 79 N.J. Eq. 580 (E. & A. 1912).࡟࠾࠸࡚ࠊࢽ࣮ࣗࢪ࣮ࣕࢪ࣮ᕞ
᥍ッ⿢ุᡤࡣࠊ఍♫ࡀྜేࢆ⾜࠺⬟ຊࡣ᫂ⓑ࡞❧ἲ࡟࠾࠸࡚ࡢࡳഛࢃࡿࡶࡢ࡛࠶ࡾࠊ
ࡑࡋ࡚ࢽ࣮ࣗࢪ࣮ࣕࢪ࣮ᕞࡢ❧ἲ࡟ࡼࡾᤵᶒࡉࢀ࡚࠸ࡿྜే⬟ຊࡣ᫂ࡽ࠿࡟ࢽ࣮ࣗࢪ
࣮ࣕࢪ࣮ᕞἲ࡟ᇶ࡙࠸࡚タ❧ࡉࢀࡓ఍♫ྠኈࡢྜే࡟㝈ࡽࢀࡿࡇ࡜࠿ࡽࠊᮏ௳ྜేィ
⏬ࡣࢽ࣮ࣗࢪ࣮ࣕࢪ࣮ᕞἲ࡟㐪཯ࡍࡿ࡜ࡋ࡚ࠊཎ࿌ࡢᮏ௳ྜేࡢᕪṆㄳồࢆㄆࡵࡓࠋ
ࡲࡓࠊ⓶㠉࣭ᮌᮦ࣭ᖏᕸࡢ〇㐀㈍኎ࢆ┠ⓗ࡜ࡍࡿ఍♫ࡀ㕲㐨➼ࡢᘓタ࡜㐠Ⴀࠊᰴᘧ࠾
ࡼࡧ♫മᙜࡢ㈍኎ࠊ↓య㈈⏘ᶒࡢྲྀᘬࢆ┠ⓗ࡜ࡍࡿ఍♫࡜ྜే࡛ࡁࡿ࠿ྰ࠿ࡀၥ㢟࡜
࡞ࡗࡓ Colgate v. United States Leather Co., 75 N. J. Eq. 229, 72 Atl. 126 (1909).࡟࠾࠸࡚ࠊ
ࢽ࣮ࣗࢪ࣮ࣕࢪ࣮ᕞ᭱㧗⿢ุᡤࡣࠊࢽ࣮ࣗࢪ࣮ࣕࢪ࣮ᕞྜే⬟ຊᤵᶒἲࡣྠ୍ࡲࡓࡣ
㢮ఝࡢႠᴗࢆ┠ⓗ࡜ࡍࡿ఍♫㛫࡟ࡢࡳྜేࢆㄆࡵ࡚࠾ࡾࠊᮏ௳ྜేࡣ఍♫࡟ᤵᶒࡋࡓ
⬟ຊࡢ⠊ᅖෆࡢࡶࡢ࡛ࡣ࡞࠸࡜ࡋ࡚ࠊཎ࿌ࡢᮏ௳ྜేࡢᕪṆㄳồࢆᐜㄆࡋࡓࠋࡇࢀࡽ
ࡢุỴ࡟ࡘ࠸࡚ࡣࠊᰘ⏣࿴ ྐࠕྜేἲ⌮ࡢ෌ᵓᡂ㸦୕㸧ࠖἲ༠ 105ᕳ 4ྕ 97㹼99㡫㸦1988㸧
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ⓗ࡛࠶ࡿࡇ࡜ࠊࡲࡓࡣⴭࡋࡃ୙බṇ࡛࠶ࡿࡇ࡜ࢆ❧ドࡋ࡞ࡅࢀࡤ࡞ࡽ࡞࠸࡜
ࡉࢀ࡚࠸ࡓ19ࠋᰴ୺ࡀ஦ᴗ෌⦅ィ⏬ࡢෆᐜࡀ୙බᖹ࣭୙බṇ࡛࠶ࡿࡇ࡜ࢆ⌮
⏤࡟⤌⧊෌⦅⾜ⅭࢆᕪṆࡵࡿࡓࡵ࡟ࡣࠊ㸦㸰㸧ࡢせ௳ࢆ❧ドࡍࡿࡇ࡜ࡀ↔Ⅼ࡜
࡞ࡿࠋࡑࡇ࡛ఱࢆ࡝ࡢ⛬ᗘ❧ドࡍࢀࡤ㸦㸰㸧ࡢせ௳ࢆ‶ࡓࡍ࠿ࡀၥ㢟࡜࡞ࡾࠊ
ᙜヱせ௳ࢆᕠࡗ୍࡚㐃ࡢุ౛ࡀᒎ㛤ࡉࢀࡓࠋ 
ࡲࡎࠊᐃḰኚ᭦ࡀ࠶ࡿ✀㢮ࡢᰴ୺࡟࡜ࡗ࡚୙බᖹ࡛࠶ࡿࡇ࡜ࢆ⌮⏤࡟ᕪṆ
ࡵㄳồࡀ࡞ࡉࢀࡓ Bailey v. Tubine Rayon Corporation஦௳20࡟࠾࠸࡚ࠊࢹࣛ࢘
࢙࢔ᕞ⿢ุᡤࡣࠊࢹ࢙ࣛ࢘࢔ἲேࡢከᩘᰴ୺࣭ྲྀ⥾ᙺࡀ఍♫ࡢࡓࡵ࡟ㄔᐇ࡟
ไᐃἲ࣭ᐃḰ࡟ᚑࡗ࡚⾜ືࡍࡿሙྜ࡟ࡣࠊࡑࢀࡽࡢ⾜ື࡟ᑐࡋ࡚බṇࡢ᥎ᐃ
ࡀാࡃ࡜㏙࡭ࠊᙜヱᐃḰኚ᭦ࡀᨃไブḭ㸦constructive fraud㸧࡟ヱᙜࡋ࡞࠸ሙ
ྜ࡟ࡣᕪṆࡵࡣㄆࡵࡽࢀ࡞࠸࡜ุ♧ࡋࠊཎ࿌ࡢㄳồࢆㄆࡵ࡞࠿ࡗࡓࠋ 
ḟ࡟ࠊྜేࡢ㝿࡟ᰴ୺࡟ࡼࡿᕪṆㄳồࡀ࡞ࡉࢀࡿሙྜ࡟ࡘ࠸࡚ࠊ୺࡜ࡋ࡚
ḟࡢ㸱ࡘࡢሙྜࡀၥ㢟࡜ࡉࢀ࡚࠸ࡓ21ࠋ➨୍࡟ࠊྜేẚ⋡ࡢ⟬ᐃ࡟࠶ࡓࡾࠊ
ྜేᙜ஦఍♫ࡢ୍᪉ࡀࡶ࠺୍᪉ࡢᙜ஦఍♫ࡼࡾࡶ୙฼࡞ᢅ࠸ࢆཷࡅࠊࡑࢀ࡟
ࡼࡾ୍᪉ࡢ఍♫ࡢᰴ୺ࡢ฼┈ࡀ኱ࡁࡃᦆ࡞ࢃࢀࡿሙྜ࡛࠶ࡿࠋࡇࡢⅬ࡟㛵ࡋ
࡚ࠊ஧ࡘࡢಙク఍♫ࡢ᪂タྜే࡟㝿ࡋࠊཎ࿌࡛࠶ࡿᰴ୺࡟஺௜ࡉࢀࡿᰴᘧࡀ
ྜేᑐ౯࡜ࡋ࡚୙༑ศ࡛࠶ࡿ࡜ࡋ࡚ッ࠼ࡀᥦ㉳ࡉࢀࡓ Colby v. Equitable Title 
& Trust Co.஦௳22࡟࠾࠸࡚ࠊࢽ࣮࣮ࣗࣚࢡᕞ᭱㧗⿢ุᡤࡣࠊ⾲㠃ୖࡣᮏ௳ྜే
ዎ⣙ࡣཎ࿌ᰴ୺࡟࡜ࡗ࡚୙฼࡛࠶ࡿࡼ࠺࡟ᛮ࠼ࡿ࡜ゝཬࡋࡘࡘࡶࠊᙜ஦఍♫
ࡢ཰┈ᛶࡸ⤒῭≧ἣࡶຍ࿡ࡋ࡚ᮏ௳ྜేዎ⣙ࡢෆᐜࢆ⢭ᰝࡋࡓሙྜࠊᮏ௳ྜ
ేィ⏬ࡣཎ࿌࡟࡜ࡗ࡚୙බṇ࡛ࡣ࡞ࡃ⾮ᖹἲ⿢ุᡤࡀᑡᩘᰴ୺ಖㆤࡢࡓࡵ࡟
௓ධࡍࡿሙྜ࡛ࡣ࡞࠸࡜ࡋ࡚ࠊཎ࿌ࡢᕪṆㄳồࢆㄆࡵ࡞࠿ࡗࡓࠋ 
➨஧࡟ࠊᰴᘧࡢ๭ᙜ࡚࡟㝿ࡋࠊ࠶ࡿ✀㢮ᰴ୺ࡀ௚ࡢ✀㢮ᰴ୺ࡼࡾࡶ୙฼┈
                                                                                                                                         
᳨࡛ウࡉࢀ࡚࠸ࡿࠋ 
19 SEC, supra note 1, at 543-55, 584, 589. 
20 Bailey v. Tubine Rayon Corporation, 56 F. Supp. 418 (D. Del. 1944).ᮏุỴ࡟ࡘ࠸࡚ࡣࠊ⚄
⏣⚽ᶞࠕ㈨ᮏከᩘỴ࡜ᰴ୺㛫ࡢ฼ᐖㄪᩚ㸦ᅄ㸧ࠖ ἲ༠ 98ᕳ 12ྕ 96㹼97㡫㸦1982㸧࡛
᳨ウࡉࢀ࡚࠸ࡿࠋ 
21 Comment, Statutory Merger and Consolidation of Corporations, 45 Yale L.J. 105, 117-19 
(1935); SEC, supra note 1, at 548. 
22 Colby v. Equitable Trust Co., 124 A.D. 262 (N.Y. App. Div. 1908). 
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࡞ᢅ࠸ࢆཷࡅࠊࡑࢀ࡟ࡼࡾᙜヱ✀㢮ᰴ୺ࡢᣢศ౯್ࡀ኱ࡁࡃᕼⷧ໬ࡉࢀࡿሙ
ྜ࡛࠶ࡿࠋࡇࡢሙྜ࡟ࡘ࠸࡚ၥ㢟࡜࡞ࡗࡓ MacFarlane v. North American 
Cement Corp.஦௳23࡟࠾࠸࡚ࢹ࢙ࣛ࢘࢔ᕞ⾮ᖹἲ⿢ุᡤࡣྜࠊ ేᙜ஦఍♫ࡢᰴ
୺⥲఍࡟࠾࠸࡚඲♫እᰴᘧࡢ 3ศࡢ 2௨ୖࡢ㈶ᡂ࡟ࡼࡾྜేỴ㆟ࡀᡂ❧ࡋࡓ
௨ୖࠊᙜヱྜేỴ㆟ࡀᑡᩘᰴ୺࡟࡜ࡗ࡚ブḭ࡟༉ᩛࡍࡿ⛬ⴭࡋࡃ୙බṇ࡛࠶
ࡿሙྜࢆ㝖ࡁࠊྜేᡭ⥆ࡢᕪṆࡵࢆㄆࡵࡿ࡭ࡁ࡛࡞࠸ࡇ࡜ࡣ᫂ࡽ࠿࡛࠶ࡿ࡜
ࡋࠊཎ࿌ࡢㄳồࢆㄆࡵ࡞࠿ࡗࡓࠋࡲࡓࠊඃඛᰴ୺ࡢ⣼✚ᮍ㓄ᙜ฼┈ࢆ᤼㝖ࡍ
ࡿࡓࡵ࡟ィ⏬ࡉࢀࡓ᏶඲Ꮚ఍♫࡜ࡢྜే࡟㝿ࡋ࡚᪤Ꮡඃඛᰴ୺࡟஺௜ࡉࢀࡿ
ᑐ౯ࡀၥ㢟࡜࡞ࡗࡓ Porges v. Vadsco Sales Corp.஦௳24࡟࠾࠸࡚ࠊࢹ࢙ࣛ࢘࢔ᕞ
⿢ุᡤࡣࠊከᩘᰴ୺࡛࠶ࢀྲྀ⥾ᙺ࡛࠶ࢀᙼࡽࡀ఍♫ࡢᶵ㛵࡜ࡋ࡚࡞ࡋࡓุ᩿
ࡣㄔᐇ࡟࡞ࡉࢀࡓࡶࡢ࡛࠶ࡿ࡜ࡢ᥎ᐃࢆཷࡅࡿ࡜ุ♧ࡋࠊᮏ௳࡛ࡣࡇࡢ᥎ᐃ
ࢆそࡍ࡟㊊ࡾࡿ஦ᐇࡣ࡞࠸࡜ࡋ࡚ࠊཎ࿌ࡢᕪṆㄳồࢆㄆࡵ࡞࠿ࡗࡓࠋࡇࡢࡼ
࠺࡞⿢ุᡤࡢุ᩿࡟ᑐࡋ࡚ SECࡣࠊ⿢ุᡤࡣ኱ከᩘࡢᰴ୺ࡀᰴ୺⥲఍࡟࠾࠸
࡚⤌⧊෌⦅⾜Ⅽ࡟ࡘ࠸࡚㈶ᡂࡋࡓ࡜࠸࠺஦ᐇࢆ㐣ᗘ࡟㔜どࡋ࡚࠸ࡿ࡜ᢈุࡋ
࡚࠸ࡿ25ࠋ 
➨୕࡟ࠊྜేዎ⣙࡟ࡼࡾࠊ࠶ࡿ≉ᐃ✀㢮ࡢᰴ୺ࡢᶒ฼ࡢ⦰ᑠࡲࡓࡣᨺᲠࡀ
⾜ࢃࢀࡿሙྜ࡛࠶ࡿࠋࡇࡢሙྜ࡟ࡘ࠸࡚ࠊඃඛᰴ୺ࡢ⣼✚ᮍ㓄ᙜ฼┈ࢆ᤼㝖
ࡍࡿࡓࡵ࡟ィ⏬ࡉࢀࡓྜేࡢᕪṆࡵࡀၥ㢟࡜࡞ࡗࡓ Colgate v. U. S. Leather 
Company ஦௳26࡟࠾࠸࡚ࠊࢽ࣮ࣗࢪ࣮ࣕࢪ࣮ᕞ⾮ᖹἲ⿢ุᡤࡣࠊ୍⯡ཎ๎࡜
ࡋ࡚ࡣࠊಶࠎࡢᰴ୺ࡣ஫࠸࡟ཷク⪅࡛ࡣ࡞ࡃࠊ఍♫ࡢ୍ဨ࡜ࡋ࡚ಶࠎࡢᶒ฼
ࢆ⾜౑ࡋࠊ⮬ᕫࡀ฼ᐖࢆ᭷ࡍࡿዎ⣙ࡢᢎㄆ࡟ࡘ࠸࡚ࡶ௚ࡢᰴ୺࡜ྠ➼࡟㆟Ỵ
ᶒࢆ⾜౑ࡋࠊࡇࡢࡼ࠺࡞ዎ⣙ࡢᢎㄆ࡞࠸ࡋ᥇ᢥࡣࡓ࡜࠼ࡑࢀࡀᙼࡢ㆟Ỵᶒ⾜
౑ࡢ⤖ᯝࡶࡓࡽࡉࢀࡓࡶࡢ࡛࠶ࡗ࡚ࡶ᭷ຠ࡛࠶ࡿ࡜ุ♧ࡋࡘࡘࡶࠊ฼ᐖ㛵ಀ
                                                                 
23 MacFarlane v. North American Cement Corp., 16 Del. Ch. 172 (Del. Ch. 1928).ᮏุỴ࡟ࡘ
࠸࡚ࡣ࣭ᰘ⏣࣭๓ᥖὀ㸦17㸧ࠕྜేἲ⌮ࡢ෌ᵓᡂ㸦஬㸧ࠖ 101㹼102㡫᳨࡛ウࡉࢀ࡚࠸ࡿࠋ 
24 Porges v. Vadsco Sales Corp., 27 Del. Ch. 127 (Del. Ch. 1943).ᮏุỴ࡟ࡘ࠸࡚ࡣࠊ⚄⏣⚽
ᶞࠕ㈨ᮏከᩘỴ࡜ᰴ୺㛫ࡢ฼ᐖㄪᩚ㸦஬࣭᏶㸧ࠖ ἲ༠ 99ᕳ 2ྕ 81㡫㸦1982㸧ࡢὀ 4࡛
᳨ウࡉࢀ࡚࠸ࡿࠋ 
25 SEC, supra note 1, at 554. 
26 Colgate v. United States Leather Co., 73 N.J. Eq. 72 (Ch. 1907). ᮏุỴ࡟ࡘ࠸࡚ࡣࠊ⚄
⏣࣭๓ᥖὀ㸦20㸧ࠕ㈨ᮏከᩘỴ࡜ᰴ୺㛫ࡢ฼ᐖㄪᩚ㸦ᅄ㸧ࠖ 91㡫᳨࡛ウࡉࢀ࡚࠸ࡿࠋ 
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ࢆ᭷ࡍࡿྲྀ⥾ᙺ࡞࠸ࡋከᩘᰴ୺ࡣᑡᩘᰴ୺ࢆ᤼㝖ࡋ࡚఍♫㈨⏘ࢆ⮬ศ㐩ࡔࡅ
࡛ศ㓄ࡍࡿࡼ࠺࡞ࡇ࡜ࡣ࡛ࡁ࡞࠸࡜࠸࠺౛እࡀ࠶ࡿ࡜㏙࡭ࠊ⤖ᒁࠊᮏ௳ྜే
ࡣඃඛᰴ୺࡟࡜ࡗ࡚୙බᖹ࡛࠶ࡿ࡜ࡋ࡚ࠊཎ࿌ࡢᕪṆㄳồࢆᐜㄆࡋࡓࠋࡲࡓࠊ
ྜే࡟㝿ࡋ࡚ཎ࿌࡛࠶ࡿᬑ㏻ᰴ୺࡟ඃඛ㓄ᙜᶒ௜ൾ㑏ᰴᘧࡀᑐ౯࡜ࡋ࡚஺௜
ࡉࢀࡓⅬࡀၥ㢟࡜࡞ࡗࡓ Outwater v. Public Service Corp of N. J.஦௳27࡟࠾࠸࡚ࠊ
ࢽ࣮ࣗࢪ࣮ࣕࢪ࣮ᕞ⾮ᖹἲ⿢ุᡤࡣࠊᰴ୺࡟࡜ࡗ࡚ࠊ♫ဨࡓࡿᆅ఩ࡀ఍♫ゎ
ᩓ࡟⮳ࡿࡲ࡛⥅⥆ࡍࡿ࡜࠸࠺ࡇ࡜ࡣᅛ᭷ࡢ㈈⏘ᶒ࡛࠶ࡿ࡜ゝ࠼ࡿ࡜ࡋࠊ⥆ࡅ
࡚ࠊྜే࡟࠾ࡅࡿබṇ࡜࠸࠺ほⅬ࠿ࡽࡣࠊᰴᘧ࡟ᑐࡋ♫മࡀⓎ⾜ࡉࢀࡿ࡜ࡁ
࡟ࡣࠊࡇࡢࡼ࠺࡞♫മࡣᑡ࡞ࡃ࡜ࡶᰴᘧࡢᛶ㉁࡛࠶ࡿᢞ㈨ࡢỌஂᛶ࡟┦ᛂࡍ
ࡿࡼ࠺࡞ᛶ㉁ࢆഛ࠼ࡿ࡭ࡁ࡛࠶ࡾࠊ௬࡟ࡑ࠺࡛࡞࠸࡜ࡍࡿ࡜ࠊྜేࡣ཯ᑐᰴ
୺࡟ࡑࡢᡤ᭷ࡍࡿᰴᘧࢆᙉไⓗ࡟኎༷ࡉࡏࡿᡭẁ࡟㐣ࡂ࡞࠸ࡶࡢ࡟࡞ࡿࡇ࡜
࠿ࡽࠊࡑࡢࡼ࠺࡞⪃࠼ࡣチࡉࢀ࡞࠸࡜ุ♧ࡋࠊᮏ௳࡟࠾࠸࡚ᑡᩘᰴ୺࡛࠶ࡿ
ཎ࿌ࡣ఍♫࠿ࡽ㏣࠸ฟࡉࢀࡿ஦ែ࡟┤㠃ࡋ࡚࠸ࡿ࡜ࡋ࡚ཎ࿌ࡢᕪṆㄳồࢆᐜ
ㄆࡋࡓࠋ 
⥆ࡅ࡚ࠊ఍♫㈈⏘඲㒊ࡢㆡΏࡀ⾜ࢃࢀࡿ㝿࡟ࡣࡑࡢᑐ౯ࡢ┦ᙜᛶࡀதࢃࢀ
ࡿሙྜࡀከࡃࠊࡇࡢⅬ࡟ࡘ࠸࡚ၥ㢟࡜࡞ࡗࡓ Allied Chemical & Dye 
Corporation v. Steel & Tube Co.஦௳28࡟࠾࠸࡚ࠊࢹ࢙ࣛ࢘࢔ᕞ⾮ᖹἲ⿢ุᡤࡣࠊ
ࡓ࡜࠼఍♫㈈⏘඲㒊ࡢㆡΏࢆ⾜࠺ࡇ࡜࡟ࡼࡾᑡᩘᰴ୺࠾ࡼࡧᙜヱ఍♫⮬య࡟
࡜ࡗ࡚୙฼┈࡜࡞ࡿሙྜ࡛࠶ࡗ࡚ࡶከᩘᰴ୺ࡀㆡΏࢆỴᐃࡍࡿᶒ㝈ࡣ⤯ᑐⓗ
࡞ࡶࡢ࡛࠶ࡿ࡜ุ᩿ࡋࡘࡘࡶࠊࡑࡢ኎༷᮲௳ࡣᙜヱ఍♫࡟࡜ࡗ࡚᭱ၿࡢ฼┈
࡜࡞ࡿࡼ࠺Ỵᐃࡉࢀ࡞ࡅࢀࡤ࡞ࡽ࡞࠸࡜ࡋࠊ኎༷౯᱁ࡀබṇ࡛࠶ࡿ࠿ྰ࠿ࡢ
ุ᩿ࡀ࡞ࡉࢀࡿࡲ࡛ᙜヱ㈨⏘ㆡΏࢆᕪṆࡵࡿ࡜ุ᩿ࡋࡓ29ࠋ௚᪉ࠊRobinson v. 
Pittsburgh Oil Refining Corp.஦௳30࡟࠾࠸࡚ࠊࢹ࢙ࣛ࢘࢔ᕞ⾮ᖹἲ⿢ุᡤࡣࠊ఍
                                                                 
27 Outwater v. Public Serv. Corp., 103 N.J. Eq. 461 (Ch. 1928). ᮏุỴ࡟ࡘ࠸࡚ࡣࠊᰘ⏣࿴ྐ
ࠕྜేἲ⌮ࡢ෌ᵓᡂ㸦ᅄ㸧ࠖ ἲ༠ 105ᕳ 7ྕ 914㹼916㡫㸦1988㸧᳨࡛ウࡉࢀ࡚࠸ࡿࠋ 
28 Allied Chemical & Dye Corp. v. Steel & Tube Co., 14 Del. Ch. 1 (Del. Ch. 1923).ᮏุỴ࡟
ࡘ࠸࡚ࡣࠊ⚄⏣࣭๓ᥖὀ㸦20㸧ࠕ㈨ᮏከᩘỴ࡜ᰴ୺㛫ࡢ฼ᐖㄪᩚ㸦ᅄ㸧ࠖ 96㡫᳨࡛ウࡉ
ࢀ࡚࠸ࡿࠋ 
29 ᭱⤊ⓗ࡟ࠊ኎༷౯᱁ࡣබṇ࡛࠶ࡿ࡜⿢ุᡤࡣุ᩿ࡋࡓࠋ 
30 Robinson v. Pittsburgh Oil Refining Corp., 14 Del. Ch. 193 (Del. Ch. 1924). 
徳島大学社会科学研究第26号
―　　―36
♫㈨⏘ࡢ኎༷౯᱁ࡢጇᙜᛶࡢุ᩿ࡣᙜヱ㈨⏘ࡢ኎༷ࡢ஺΅ࢆ⾜ࡗࡓྲྀ⥾ᙺࡀ
ᙜヱ఍♫࡟࡜ࡗ࡚᭱㐺࠿ࡘ᭱ၿࡢ฼┈࡜࡞ࡿࡼ࠺ࡑࡢྲྀᘬ᮲௳ࢆ☜ಖࡋ࡚࠸
ࡿ࡜ṇ┤࡟ಙࡌ࡚࠸ࡓ࡜ࡢ᥎ᐃ࡟ᇶ࡙ࡁ⾜ࢃࢀ࡞ࡅࢀࡤ࡞ࡽ࡞࠸࡜ุ♧ࡋࠊ
ཎ࿌࡟ࡼࡿᕪṆㄳồࢆㄆࡵ࡞࠿ࡗࡓࠋ 
ࡇࡢࡼ࠺࡟⿢ุᡤࡀ୍ᐃࡢሙྜ࡟ࡣᰴ୺࡟ࡼࡿ⤌⧊෌⦅⾜ⅭࡢᕪṆࡵࢆᐜ
ㄆࡋࡘࡘࡶࠊ㠀ᖖ࡟ཝࡋ࠸せ௳ࢆㄢࡋ࡚࠸ࡓࡢࡣࠊᙜヱ⤌⧊෌⦅࡟㛵ࡍࡿྲྀ
⥾ᙺ఍࠾ࡼࡧከᩘᰴ୺ࡢỴᐃࡣ⊂❧ᙜ஦⪅㛫ࡢྲྀᘬ࡜ࡋ࡚⾜ࢃࢀࠊࡑࡋ࡚ᙜ
஦⪅࡟ࡼࡿពᛮỴᐃ࡟ࡣ஦ᴗୖࡢྜ⌮ᛶࡀㄆࡵࡽࢀࡿ࡜ࡢ⌮⏤࡟ᇶ࡙࠸࡚࠸
ࡓࡓࡵ࡛࠶ࡿ31ࠋࡲࡓࠊࡑࡢࡼ࠺࡞౯್ุ᩿࡟ຍ࠼ࠊ⿢ุᡤࡣᙜヱ⤌⧊෌⦅
⾜Ⅽࡢෆᐜࢆุ᩿ࡍࡿ⬟ຊࢆ᭷ࡋ࡚࠸࡞࠸࡜ࡢ஦᝟ࡶᏑᅾࡋ࡚࠸ࡓ32ࠋࡑࡇ
࡛ࠊ⤌⧊෌⦅⾜ⅭࡢᕪṆࡵࡀㄆࡵࡽࢀࡿሙྜࡀࠊ௨ୖࡢࡼ࠺࡟⊃ࡃ㝈ᐃࡉࢀ
࡚࠸ࡓࡢ࡛࠶ࡿࠋ 
ࡋ࠿ࡋࠊ⤌⧊෌⦅⾜ⅭࡢᕪṆࡵࢆ⾜࠺ࡓࡵ࡟ࠊ୍⯡ᰴ୺ࡀࡇࢀࡽࡢ஦ᐇࢆ
❧ドࡍࡿࡢࡣᴟࡵ࡚ᅔ㞴࡛࠶ࡿ࡜ SECࡣᣦ᦬ࡋ࡚࠸ࡿ33ࠋ࡞ࡐ࡞ࡽࡤࠊࡇࢀ
ࡽࡢ஦ᐇࢆ❧ドࡍࡿࡓࡵ࡟ᰴ୺ࡣᑐ㇟఍♫࡟㛵ࡍࡿᵝࠎ࡞᝟ሗࢆධᡭࡋ࡞ࡅ
ࢀࡤ࡞ࡽ࡞࠸ࡀ୍ࠊ ⯡ᰴ୺ࡀ᝟ሗࢆධᡭࡍࡿᡭẁࡣ㠀ᖖ࡟㝈ࡽࢀ࡚࠸ࡿࡓࡵࠊ
ࡑࡢ❧ドࡣᴟࡵ࡚ᅔ㞴࡛࠶ࡿ࠿ࡽ࡛࠶ࡿ34ࠋࡲࡓࠊࡇࢀࡽࡢᡭ⥆ࢆ⾜࠺ࡓࡵ
࡟ࡣ⭾኱࡞᫬㛫ࡸᡭ㛫ࡀ࠿࠿ࡾࠊࡑࡢࡓࡵࡢ㈝⏝ࡶ㈇ᢸࡋ࡞ࡅࢀࡤ࡞ࡽࡎ35ࠊ
ࡉࡽ࡟ࡣἲᘐ࡟࠾࠸࡚఍♫ഃࡢᘚㆤኈ࡜தࢃ࡞ࡅࢀࡤ࡞ࡽ࡞࠸Ⅼࡶ୍⯡ᰴ୺
࡟࡜ࡗ࡚኱ࡁ࡞㈇ᢸ࡜࡞ࡿ࠿ࡽ࡛࠶ࡿ36ࠋࡇࢀࡽࡢⅬ࠿ࡽࠊ୍⯡ᰴ୺ࡀ⤌⧊
෌⦅⾜ⅭࡢᕪṆㄳồࢆ⾜࠺ࡇ࡜ࡣ㈝⏝ᑐຠᯝࡢほⅬ࠿ࡽ๭࡟ྜࢃ࡞࠸࡜SEC
ࡣᣦ᦬ࡋ࡚࠸ࡿ37ࠋ 
                                                                 
31 Merrick Dodd Jr., Fair and Equitable Recapitalizations, 55 Harv. L. Rev. 780, 790 (1942). 
32 SEC, supra note 1, at 556. 
33 SECࡣᮏሗ࿌᭩࡟࠾࠸࡚ࠊ⤒Ⴀ⪅࠾ࡼࡧᨭ㓄ᰴ୺ࡣ఍♫᝟ሗࢆᐜ᫆࡟ධᡭ࡛ࡁࡿ❧
ሙ࡟࠶ࡿࡇ࡜࠿ࡽࠊࡇࢀࡽࡢ⪅ࡀ⤌⧊෌⦅⾜Ⅽࡀ఍♫࡟࡜ࡗ࡚฼┈࡛࠶ࡿࡇ࡜ࢆ❧ド
ࡍ࡭ࡁ࡛࠶ࡿ࡜୺ᙇࡋࡓࠋSEC, supra note 1, at 522. 
34 Id. at 521. 
35 Id. at 556. 
36 Id. at 352. 
37 Id. at 525. 
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 ࡲࡓࠊࡇࢀࡽࡢᡭ⥆ࡣ⤌⧊෌⦅ィ⏬ࡀᰴ୺࡟࿌▱ࡉࢀࡓ᫬Ⅼ࡛㎿㏿࡟࡞ࡉ
ࢀ࡞ࡅࢀࡤ࡞ࡽ࡞࠸Ⅼࡶࠊ୍⯡ᰴ୺࡟࡜ࡗ࡚኱ࡁ࡞㞀ᐖ࡜࡞ࡿ࡜ゝࢃࢀ࡚࠸
ࡓ38ࠋ౛࠼ࡤࠊᰴ୺࡟ᑐࡋ࡚ྜేィ⏬ࡢ࿌▱ࡀ࡞ࡉࢀࠊᰴ୺⥲఍࡟࠾࠸࡚ྜ
ేィ⏬ࡢᢎㄆࡀ⾜ࢃࢀࡓᚋ࡟ᙜヱྜేィ⏬ࡢᕪṆࡵࡀㄳồࡉࢀࡓ Rankin v. 
Interstate Equities Corp.஦௳39࡟࠾࠸࡚ࠊࢹ࢙ࣛ࢘࢔ᕞ⾮ᖹἲ⿢ุᡤࡣࠊࡓ࡜࠼
ᮏ௳ྜేィ⏬ࡀཎ࿌ᰴ୺࡟࡜ࡗ࡚ブḭⓗ࡛࠶ࡿ࡜ホ౯࡛ࡁࡿ࡜ࡋ࡚ࡶࠊᮏ௳
ྜేᡭ⥆ࡣ᭱⤊ẁ㝵࡟⮳ࡗ࡚࠸ࡿࡇ࡜࠿ࡽࠊᮏ௳⏦❧࡚࡟ಀࡿ⾜Ⅽࡀᑗ᮶࡟
࠾࠸࡚ࡶ⥅⥆ࡋࠊ࠿ࡘᮏ௳ྜేࡀࡲࡔ᪤ᡂ஦ᐇ࡜࡞ࡗ࡚࠸࡞࠸ሙྜࢆ㝖ࡁࠊ
ᕪṆㄳồࡣㄆࡵࡽࢀࡿ࡭ࡁ࡛࡞࠸࡜ࡋ࡚ࠊཎ࿌ᰴ୺ࡢㄳồࢆㄆࡵ࡞࠿ࡗࡓࠋ
ࡲࡓࠊᰴ୺࡟ᑐࡍࡿྜేィ⏬ࡢ࿌▱ࡀ࡞ࡉࢀ࡚࠿ࡽ⣙༙ᖺᚋ࡟ᙜヱྜేィ⏬
࡟ᑐࡍࡿᕪṆㄳồࡀ࡞ࡉࢀࡓFederal United Corp. v. Havender஦௳40࡟࠾࠸࡚ࠊ
ࢹ࢙ࣛ࢘࢔ᕞ᭱㧗⿢ุᡤࡣࠊᮏ௳ཎ࿌ᰴ୺ࡢ␗㆟ࡢၐ࠼᪉➼ࡢ஦᝟࡟㚷ࡳࡿ
࡜ࠊᮏ௳⏦❧࡚ࡣ᠔ᛰ㸦laches㸧࡟ヱᙜࡋࠊࡇࡢࡼ࠺࡞ሙྜࠊᮏ௳ྜేࡢ⍗⑅
ࢆ୺ᙇࡍࡿࡇ࡜ࡣ࡛ࡁ࡞࠸࡜ࡋ࡚ࠊཎ࿌ࡢᕪṆㄳồࢆㄆࡵ࡞࠿ࡗࡓࠋࡇࡢࡼ
࠺࡟ࠊ⤌⧊෌⦅⾜Ⅽ࡟ࡘ࠸࡚ᰴ୺ࡀࡑࡢ㐙⾜ࢆ▱ࡗࡓ࡜ࡁ࠿ࡽ㎿㏿࡟ᕪṆᡭ
⥆ࢆ⾜ࢃ࡞࠿ࡗࡓሙྜࠊ⿢ุᡤࡣᙜヱᰴ୺࡟᠔ᛰࡀ࠶ࡿࡶࡢ࡜ࡋ࡚ࠊᰴ୺ࡢ
ᕪṆㄳồࢆ༷ୗࡍࡿ࡜ゎࡉࢀ࡚࠸ࡓ41ࠋ 
 ௨ୖࡼࡾࠊ୍⯡ᰴ୺ࡀ⤌⧊෌⦅⾜ⅭࡢᕪṆࡵࢆ⾜࠺ࡢࡣᴟࡵ࡚ᅔ㞴࡛࠶ࡿ
࡜ SECࡣ⤖ㄽ௜ࡅ࡚࠸ࡿࠋ 
  
㸱㸬⤌⧊෌⦅⾜Ⅽࡢ↓ຠ࣭ྲྀᾘࡋ 
 ᰴ୺ࡀ஦ᚋⓗ࡟⤌⧊෌⦅⾜Ⅽࡢ↓ຠࡲࡓࡣྲྀᾘࡋࢆ୺ᙇࡍࡿሙྜࡶࠊᕪṆ
ࡵࡢሙྜ࡜ྠᵝࡢ஦ᐇࢆ❧ドࡋ࡞ࡅࢀࡤ࡞ࡽ࡞࠸࡜ゎࡉࢀ࡚࠸ࡓ42ࠋࡼࡗ࡚ࠊ
ࡇࡢሙྜࡶ๓㏙ࡢࡼ࠺࡟୍⯡ᰴ୺ࡣ኱ࡁ࡞㈇ᢸࢆᙉ࠸ࡽࢀࡿ≧ἣ࡟⨨࠿ࢀ࡚
                                                                 
38 Id. at 543, 555. 
39 Rankin v. Interstate Equities Corp., 21 Del. Ch. 39 (Del. Ch. 1935). 
40 Federal United Corp. v. Havender, 11 A.2d 331 (Del. 1940).⚄⏣࣭๓ᥖὀ㸦20㸧ࠕ㈨ᮏከᩘ
Ỵ࡜ᰴ୺㛫ࡢ฼ᐖㄪᩚ㸦ᅄ㸧ࠖ 67㡫ࡢὀ 28ࢆཧ↷ࠋ 
41 Henry Winthrop Ballantine, Ballantine on Corporations 698 (rev. ed. 1946). 
42 SEC, supra note 1, at 543. 
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࠸ࡓࠋ 
ࡉࡽ࡟ᰴ୺࡟࡜ࡗ࡚୙฼࡞Ⅼࡣࠊࡓ࡜࠼ୖグࡢ஦ᐇࢆᰴ୺ࡀ❧ドࡋࡓ࡜ࡋ
࡚ࡶࠊ⿢ุᡤࡀᙜヱ⤌⧊෌⦅⾜Ⅽࢆ↓ຠ࡜ࡋࠊࡲࡓࡣྲྀࡾᾘࡍࡇ࡜ࡣᐇ㝿ୖ
࠶ࡾ࠼࡞࠸࡜ゝࢃࢀ࡚࠸ࡓࡇ࡜࡛࠶ࡿ43ࠋࡑࡢ⌮⏤ࡣࠊ⤌⧊෌⦅ࡀ୍ᗘᐇ⾜
ࡉࢀࡓሙྜࠊᙜヱ⤌⧊෌⦅ࡀ᭷ຠ࡛࠶ࡿࡇ࡜ࢆ๓ᥦ࡟ࠊከࡃࡢ฼ᐖ㛵ಀ⪅ࡀ
ἲᚊ㛵ಀࢆᵓ⠏ࡍࡿࡇ࡜࡟࡞ࡾࠊࡑࡢࡼ࠺࡞ሙྜ࡟ᙜヱ⤌⧊෌⦅ࢆ↓ຠ࡟ࡍ
ࡿࡇ࡜࡟ࡼࡿᙳ㡪ࡣィࡾ▱ࢀ࡞࠸࡜⪃࠼ࡽࢀ࡚࠸ࡓ࠿ࡽ࡛࠶ࡿࠋࡇࡢⅬ࡟㛵
ࡋ࡚ࠊྜే࡟ࡼࡾཎ࿌ࡀᰴ୺࡛࠶ࡿ఍♫ࡢ㈈⏘ࡀ┦ᡭ᪉఍♫࡟୙ᙜ࡟ప࠸౯
᱁࡛ブḭⓗ࡟⛣㌿ࡉࢀࡓ࡜ࡋ࡚ྜే↓ຠࡢ☜ㄆㄳồࡀ࡞ࡉࢀࡓ Jones v. 
Missouri-Edison Electric Co.஦௳44࡟࠾࠸࡚ࠊ➨㸶ᕠᅇ༊㐃㑥᥍ッ⿢ุᡤࡣࠊᮏ
௳ྜేィ⏬ࡀブḭⓗ࡛࠶ࡿࡇ࡜ࢆㄆࡵࡘࡘࡶࠊᮏ௳ྜే࡟ࡼࡗ࡚᪂タࡉࢀࡓ
఍♫ࡢᰴᘧ࠾ࡼࡧ♫മࡀࡍ࡛࡟ドๆᕷሙ࡟࠾࠸࡚ᮏ௳ྜే࡜඲ࡃ↓㛵ಀࡢከ
ᩘࡢᢞ㈨ᐙ࡟ࡼࡗ࡚㉎ධࡉࢀ࡚࠾ࡾࠊࡲࡓྜేᙜ஦఍♫ࡢ㈈⏘ࡶ኱ࡁࡃኚᐜ
ࡋ࡚࠸ࡿࡇ࡜࠿ࡽࠊᮏ௳ྜేࢆ↓ຠ࡜ࡋ࡚ཎ≧ᅇ᚟ࢆᅗࡿࡇ࡜ࡣࠊཎ࿌ࡀồ
ࡵ࡚࠸ࡿ㈈⏘ⓗ฼┈ࡢᩘಸ࡟࠶ࡓࡿᦆኻࢆከ᪉㠃࡟ࡶࡓࡽࡍࡇ࡜࡟࡞ࡿ࡜ุ
♧ࡋ࡚ࠊᮏ௳ྜేࡣ↓ຠ࡛࠶ࡿ࡜ࡢཎ࿌ᰴ୺ࡢ୺ᙇࢆㄆࡵ࡞࠿ࡗࡓࠋࡇࡢࡼ
࠺࡟ࠊࡓ࡜࠼ᐇ㝿࡟ᰴ୺ࡀୖ㏙ࡢࡼ࠺࡞஦ᐇࡢ❧ド࡟ᡂຌࡋࡓ࡜ࡋ࡚ࡶࠊ⤌
⧊෌⦅⾜Ⅽ⮬యࡀ↓ຠ࡜ࡉࢀࠊࡲࡓࡣྲྀࡾᾘࡉࢀࡿࡇ࡜ࡣ஦ᐇୖ࡞ࡃࠊᰴ୺
ࡀ⿕ࡗࡓᦆᐖࡢ㈺ൾࡔࡅࡀㄆࡵࡽࢀࡿ࡜࠸࠺ࡢࡀᰴ୺ᩆ῭ᡭẁࡢᐇ᝟࡛࠶ࡗ
ࡓ45ࠋ 
 
㸲㸬཯ᑐᰴ୺ࡢᰴᘧ㈙ྲྀㄳồᶒ46 
                                                                 
43 Ballantine, supra note 41, at 698. 
44 Jones v. Missouri-Edison Electric Co., 144 F. 765 (8th Cir. Mo. 1906).ᮏุỴ࡟ࡘ࠸࡚ࡣࠊ
ᰘ⏣࣭๓ᥖὀ㸦17㸧ࠕྜేἲ⌮ࡢ෌ᵓᡂ㸦஬㸧ࠖ 97㹼99㡫᳨࡛ウࡉࢀ࡚࠸ࡿࠋ 
45 Ballantine, supra note 41, at 698. 
46 ᙜ᫬ࡢ⡿ᅜ࡟࠾ࡅࡿᰴᘧ㈙ྲྀㄳồᶒไᗘ࡜ࡑࡢᚋࡢྠไᗘࡢᒎ㛤࡟ࡘ࠸࡚ࡣࠊ࿴ᗙ
୍Ύࠕ࢔࣓ࣜ࢝ἲ࡟᪊ࡅࡿᰴᘧ㈙ྲྀㄳồᶒୖࡢᰴᘧホ౯ࠖ㔠ἑ኱ᏛἲᩥᏛ㒊ㄽ㞟ἲ⤒
⦅ 5ྕ 146㡫௨ୗ㸦1957㸧ࠊ῝ぢⰾᩥࠕ࢔࣓ࣜ࢝఍♫ἲ࡟᪊ࡅࡿᰴᘧ㈙ྲྀㄳồᶒไᗘࠖ
ἲྀ 64ᕳ 5ྕ 50㡫௨ୗ㸦1958㸧ࠊᓥᮏⱥኵࠕᰴᘧ㈙ྲྀㄳồᶒ࡟ࡘ࠸࡚ࠖྠἲ 15ᕳ 4
ྕ 1㡫㸦1964㸧ࠊఀ⸨⣖ᙪࠕ࢔࣓ࣜ࢝࡟࠾ࡅࡿᰴᘧ㈙ྲྀㄳồᶒࡢⓎ⏕࡜Ⓨᒎࠖ୰ἲ 1ᕳ
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 ௨ୖࡢࡼ࠺࡟ࠊᰴ୺⥲఍࡟࠾ࡅࡿ㆟Ỵᶒ⾜౑࠾ࡼࡧ⤌⧊෌⦅⾜ⅭࡢᕪṆࡵ
୪ࡧ࡟஦ᚋⓗ࡞↓ຠ☜ㄆ࣭ྲྀᾘࡋࡣ୍⯡ᰴ୺ಖㆤࡢほⅬ࠿ࡽᴟࡵ࡚୙༑ศ࡛
࠶ࡗࡓࡇ࡜࠿ࡽࠊ୍⯡ᰴ୺ࡀᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌⦅ࡢሙ㠃࡟࠾࠸࡚⮬ࡽ
ࡢ฼┈ࢆ☜ಖࡍࡿࡓࡵࡢᡭẁ࡜ࡋ࡚ࠊᰴᘧ㈙ྲྀㄳồᶒࡢ⾜౑ࡀ㔜せ࡜࡞ࡿࠋ
ࡑࢀ࡟ࡼࡾࠊࡓ࡜࠼ከᩘᰴ୺ࡢ㈶ᡂ࡟ࡼࡾ஦ᴗ෌⦅ィ⏬ࡀᢎㄆࡉࢀ⮬ࡽࡢᶒ
฼ෆᐜࡀ኱ࡁࡃኚ᭦ࡉࢀࡿሙྜ࡛࠶ࡗ࡚ࡶࠊᙜヱᰴ୺ࡣ஦ᴗ෌⦅ᚋࡢ఍♫࡟
␃ࡲࡿࡇ࡜ࢆᙉไࡉࢀࡎࠊ࠿ࡘᙜヱ఍♫⤌⧊࠿ࡽࡢ㏥ฟ࡟ᑐࡍࡿᑐ౯ࡢ⿵ൾ
ࢆཷࡅࡿࡇ࡜ࡀ࡛ࡁࡿ࠿ࡽ࡛࠶ࡿࠋࡋ࠿ࡋࠊSECࡣ཯ᑐᰴ୺ࡢᰴᘧ㈙ྲྀㄳồ
ᶒࡶḟࡢࡼ࠺࡞Ⅼ࠿ࡽ୍⯡ᰴ୺ࡢ฼┈☜ಖ࡟࡜ࡗ࡚ᴟࡵ࡚୙༑ศ࡛࠶ࡿ࡜ホ
౯ࡋ࡚࠸ࡿ47ࠋ 
➨୍࡟ࠊ఍♫ࡢᇶ♏ⓗኚ᭦ࡀ⾜ࢃࢀࡿሙྜ࡛࠶ࡗ࡚ࡶࠊ཯ᑐᰴ୺ࡢᰴᘧ㈙
ྲྀㄳồᶒࡀㄆࡵࡽࢀࡿࡢࡣ୍㒊ࡢሙྜ࡟㝈ࡽࢀ࡚࠸ࡓ࡜࠸࠺Ⅼ࡛࠶ࡿ48ࠋ౛
࠼ࡤࠊࢹ࢙ࣛ࢘࢔ᕞ࡟࠾࠸࡚ࡣࠊྜేࡢሙྜ࡟ࡣ཯ᑐᰴ୺ࡢᰴᘧ㈙ྲྀㄳồᶒ
ࡀㄆࡵࡽࢀ࡚࠸ࡿࡶࡢࡢࠊᐃḰኚ᭦ࡸ఍♫㈈⏘඲㒊ࡢㆡΏࡢሙྜ࡟ࡣㄆࡵࡽ
ࢀ࡚࠸࡞࠿ࡗࡓࠋࡲࡓࠊࡓ࡜࠼ᐃḰኚ᭦ࡢ㝿࡟཯ᑐᰴ୺࡟ᰴᘧ㈙ྲྀㄳồᶒࢆ
ㄆࡵ࡚࠸ࡓᕞ࡛࠶ࡗ࡚ࡶࠊᐃḰኚ᭦ࡀ⾜ࢃࢀࡿ඲࡚ࡢሙྜ࡟ㄆࡵࡿࡢ࡛ࡣ࡞
ࡃࠊᐃḰኚ᭦ࡀ⾜ࢃࢀࡿ୍ᐃࡢሙྜ࡟ࡑࡢ⠊ᅖࡀ㝈ᐃࡉࢀ࡚࠸ࡓ49ࠋࡉࡽ࡟
ࡣࠊᰴᘧ㈙ྲྀㄳồᶒࡀㄆࡵࡽࢀࡿ࠿ྰ࠿ࢆᰴ୺⥲఍Ỵ㆟ࡸᐃḰࡢつᐃ࡟ಀࡽ
ࡋࡵ࡚࠸ࡿᕞࡶᏑᅾࡋ࡚࠸ࡓ50ࠋࡇࡢࡼ࠺࡟ᰴᘧ㈙ྲྀㄳồᶒࡀㄆࡵࡽࢀࡿሙ
                                                                                                                                         
1ྕ 257㡫௨ୗ㸦1966㸧ࠊᓊ⏣㞞㞝ࠕ௻ᴗ⤖ྜ࡟࠾ࡅࡿබṇࡢ☜ಖ(஧)ʊ࢔࣓ࣜ࢝ἲࢆ
୰ᚰ࡜ࡋ࡚ࠖ⚄ᡞἲᏛ㞧ㄅ 26ᕳ 2ྕ 271㡫௨ୗ㸦1976㸧ࠊ⚄⏣࣭๓ᥖὀ㸦24㸧ࠕ㈨ᮏከ
ᩘỴ࡜ᰴ୺㛫ࡢ฼ᐖㄪᩚ㸦஬࣭᏶㸧ࠖ 243㹼277㡫㸦1982㸧ࠊᰘ⏣࣭๓ᥖὀ㸦17㸧ࠕྜేἲ
⌮ࡢ෌ᵓᡂ㸦஬㸧ࠖ 80㹼94㡫ࢆཧ↷ࠋ 
47 SEC, supra note 1, at 592. 
48 Id. at 592-98, 610. 
49౛࠼ࡤࠊ࣐ࢧࢳ࣮ࣗࢭࢵࢶᕞࡣࠕ஦ᴗࡢᛶ㉁ࡢኚ᭦ࠖ࡟ヱᙜࡍࡿሙྜ࡟㝈ࡾ཯ᑐᰴ୺
ࡢᰴᘧ㈙ྲྀㄳồᶒࢆㄆࡵ࡚࠾ࡾࠊඃඛᰴ୺ࡢᶒ฼ෆᐜࡢኚ᭦ࡣࡇࡢࡼ࠺࡞஦ᴗࡢᛶ㉁
ࡢኚ᭦࡟ࡣྵࡲࢀ࡞࠸࡜ゎࡉࢀ࡚࠸ࡓࠋMass. Gen. Laws (1932) c. 156, i46. 
50 ౛࠼ࡤࠊࣝ࢖ࢪ࢔ࢼᕞࡣ㆟Ỵᶒᰴᘧࡢ 80㸣ᮍ‶ࡢ๭ྜ࡛ᢎㄆࡋࡓሙྜ࡟ࡢࡳᰴᘧ㈙
ྲྀㄳồᶒࢆㄆࡵ࡚࠸ࡓࠋLa. Laws (1928) Act 250, i52.ࡲࡓࠊ࢜ࣁ࢖࢜ᕞ࡛ࡣᐃḰࡢつ
ᐃ࡟ࡼࡾᰴᘧ㈙ྲྀㄳồᶒࢆ᤼㝖ࡍࡿࡇ࡜ࢆㄆࡵ࡚࠸ࡓࠋOhio Gen. Code (1927) i
8623-72.࢜ࣁ࢖࢜ᕞࡢつᐃ࡟ࡘ࠸࡚ࡣࠊDodd, Amendment of Corporate Articles under the 
New Ohio General Corporation Act, 4 U. of Cin. L. Rev. 129, 143-44 (1930).ࢆཧ↷ࠋ 
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ྜࡀ୍ᐃ⠊ᅖ࡟㝈ᐃࡉࢀ࡚࠸ࡿሙྜࠊ཯ᑐᰴ୺࡟ᰴᘧ㈙ྲྀㄳồᶒࡀㄆࡵࡽࢀ
࡚࠸࡞࠸᪉ἲࢆ⏝࠸࡚஦ᴗ෌⦅ࡀ⾜ࢃࢀࡿྍ⬟ᛶࡀ࠶ࡿ࡜ SEC ࡣᣦ᦬ࡋ࡚
࠸ࡿ51ࠋࡑࢀ࡟ࡼࡾࠊ஦ᴗ෌⦅࡟ࡼࡾᰴ୺ࡢᶒ฼ෆᐜࡀ኱ᖜ࡟ኚ᭦ࡉࢀࡿሙ
ྜ࡛࠶ࡗ࡚ࡶࠊ཯ᑐᰴ୺ࡣᙜヱ఍♫⤌⧊࠿ࡽ㏥ฟࡍࡿࡇ࡜ࡀ࡛ࡁࡎࠊࡑࡢᶒ
฼ෆᐜࡢ኱ᖜ࡞ኚ᭦ࢆ⏑ཷࡏࡊࡿࢆ࠼࡞ࡃ࡞ࡗ࡚ࡋࡲ࠺52ࠋ 
 ➨஧࡟ࠊᰴᘧ㈙ྲྀㄳồᶒࢆ⾜౑ࡍࡿࡓࡵࡢᡭ⥆ࡀ㠀ᖖ࡟ཝ᱁࡞ࡓࡵࠊ୍⯡
ᰴ୺࡟ࡼࡿᶒ฼⾜౑࡟ࡣᵝࠎ࡞ᅔ㞴ࡀక࠺࡜࠸࠺Ⅼ࡛࠶ࡿ53ࠋ 
ᰴ୺ࡀᰴᘧ㈙ྲྀㄳồᶒࢆ⾜౑ࡍࡿࡓࡵ࡟ࡣࠊྛᕞ࡟ࡼࡗ࡚ⱝᖸࡢ㐪࠸ࡣ࠶
ࡿࡶࡢࡢ54ࠊ㸦㸯㸧⥲఍Ỵ㆟࡟ඛ❧ࡕᙜヱ⤌⧊෌⦅࡟཯ᑐࡢ᪨ࡢ㏻▱ࢆ఍♫࡟
ᑐࡋ࡚⾜࠸ࠊ㸦㸰㸧⥲఍࡟࠾࠸࡚ᙜヱ⤌⧊෌⦅࡟཯ᑐࡢ㆟Ỵᶒ⾜౑ࢆ⾜࠸55ࠊ
ࡑࡋ࡚㸦㸱㸧⥲఍Ỵ㆟⤊஢ᚋ࡟ࠊ㈙ྲྀㄳồࢆࡍࡿᰴᘧࡢ✀㢮࠾ࡼࡧᩘࢆグ㍕
ࡋࡓ᭩㠃࡟ࡼࡾᙜヱ఍♫࡟ᑐࡋᰴᘧ㈙ྲྀㄳồࢆ⾜ࢃ࡞ࡅࢀࡤ࡞ࡽ࡞࠸࡜ࡉࢀ
࡚࠸ࡓࠋࡇࡢࡼ࠺࡟ࠊ཯ᑐᰴ୺࡟ࡼࡿᰴᘧ㈙ྲྀㄳồᶒ⾜౑࡟ཝ᱁࡞ᡭ⥆ࡀせ
ồࡉࢀ࡚࠸ࡓࡢࡣࠊ࡝ࡢ⛬ᗘࡢᰴ୺ࡀᰴᘧ㈙ྲྀㄳồᶒࢆ⾜౑ࡍࡿ࠿ࢆ⤒Ⴀ⪅
ࡀ஦๓࡟ᢕᥱࡍࡿࡓࡵ࡛࠶ࡿ࡜ㄝ᫂ࡉࢀ࡚࠸ࡓ56ࠋࡋ࠿ࡋࠊࡇࡢࡼ࠺࡞┠ⓗ
࡟↷ࡽࡋ࡚ࡶࠊ㐣ᗘ࡞ᡭ⥆ࡀ୍⯡ᰴ୺࡟せồࡉࢀ࡚࠸ࡿ࡜ SECࡣᣦ᦬ࡋ࡚࠸
ࡿ57ࠋ 
 
㸦㸯㸧఍♫࡟ᑐࡍࡿ཯ᑐࡢ㏻▱ 
ࡣࡌࡵ࡟ࠊ㸦㸯㸧ࡢせ௳࡜ࡢ㛵ಀ࡛ࠊᙜ᫬ࡢุ౛࡛ࡣࡑࡢ᭷ຠせ௳ࡣ⊃ࡃゎ
㔘ࡉࢀ࡚࠸ࡓࠋ౛࠼ࡤࠊᾘ⁛఍♫ࡢᰴ୺࡛࠶ࡿᰴᘧ㈙ྲྀㄳồ⏦❧ேࡀࠊᮏ௳
ྜేィ⏬ࢆᢎㄆࡍࡿᰴ୺⥲఍࡟ฟᖍࡏࡎࠊ࠿ࡘ௦⌮ே࡟ࡼࡿ཯ᑐࡢ㆟Ỵᶒ⾜
                                                                 
51 SEC, supra note 1, at 596-97. 
52 Id. 
53 Id. at 598. 
54 ཯ᑐࡢ㆟Ỵᶒ⾜౑ࢆせồࡋ࡚࠸࡞࠸ᕞ࡟࠾࠸࡚ࡣࠊ఍♫࡟ᑐࡍࡿ཯ᑐࡢ㏻▱ࢆᰴ୺
⥲఍Ỵ㆟ࡢ๓࡟⾜࠸ࠊ⥲఍Ỵ㆟ᡂ❧ᚋࠊ఍♫࡟ᑐࡋ᭩㠃࡟ࡼࡾᰴᘧ㈙ྲྀㄳồࢆ⾜࠺ࡇ
࡜࡜ࡉࢀ࡚࠸ࡓࠋ 
55 ୍㒊ࡢᕞࡣ✚ᴟⓗ࡟཯ᑐ⚊ࢆᢞࡎ࡭ࡁࡇ࡜ࢆせồࡋ࡚࠸ࡓࡀࠊ኱㒊ศࡢᕞࡣᾘᴟⓗ
࡟㈶ᡂ⚊ࢆᢞࡌ࡞࠿ࡗࡓࡇ࡜࡛㊊ࡾࡿ࡜ࡋ࡚࠸ࡓࠋ῝ぢ࣭๓ᥖὀ㸦46㸧52㡫 
56 SEC, supra note 1, at 598, 600-01. 
57 Id. at 598. 
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౑ࡶࡋ࡞࠿ࡗࡓࡀྜࠊ ేᢎㄆỴ㆟ࡢ 18᪥ᚋ࡟Ꮡ⥆఍♫࡟ᑐࡋᮏ௳ྜే࡬ࡢ཯
ᑐࡢ㏻▱ࢆ⾜࠸ᰴᘧ㈙ྲྀㄳồࢆࡋࡓሙྜ࡟㸦㸯㸧ࡢせ௳ࢆ‶ࡓࡍ࠿ྰ࠿ࡀၥ
㢟࡜࡞ࡗࡓ Stephenson v. Commonwealth & Southern Corporation஦௳58࡟࠾࠸
࡚ࠊࢹ࢙ࣛ࢘࢔ᕞ⾮ᖹἲ⿢ุᡤࡣࠊࢹ࢙ࣛ࢘࢔ᕞ఍♫ἲࡢᩥゝ࠿ࡽࠊᰴ୺ࡣ
ᰴ୺⥲఍࡟࠾ࡅࡿྜేᢎㄆỴ㆟ࡢ๓࡟཯ᑐࡢ㏻▱ࢆ⾜ࢃ࡞ࡅࢀࡤ࡞ࡽࡎࠊࡲ
ࡓᙜヱ㏻▱ࡣᮏ௳ᾘ⁛఍♫࡟ᑐࡋ࡞ࡉࢀ࡞ࡅࢀࡤ࡞ࡽ࡞࠸࡜ุ♧ࡋࠊཎ࿌ࡢ
ᰴᘧ㈙ྲྀㄳồࢆㄆࡵ࡞࠿ࡗࡓࠋ 
ࡲࡓࠊᐃḰኚ᭦࣭ྜే࣭఍♫㈈⏘඲㒊ࡢㆡΏ࡟ࡘ࠸࡚ᰴ୺⥲఍࡛ᢎㄆࡀ⾜
ࢃࢀࡿሙྜ࡟࠾࠸࡚ࠊᰴ୺࡟ᑐࡋᰴ୺⥲఍ᣍ㞟㏻▱࡛㛤♧ࡉࢀࡿ᝟ሗࡀ୙༑
ศ࡛࠶ࡾࠊࡲࡓ཯ᑐᰴ୺ࡀᰴᘧ㈙ྲྀㄳồᶒࢆ⾜౑࡛ࡁࡿ᪨ࡢ᝟ሗ㛤♧ࡶᕞ఍
♫ἲୖせồࡉࢀ࡚࠸࡞࠿ࡗࡓࡇ࡜࠿ࡽࠊ୍⯡ᰴ୺ࡢ୰࡟ࡣᰴᘧ㈙ྲྀㄳồᶒࡢ
Ꮡᅾࡍࡽ▱ࡽ࡞࠸⪅ࡶᑡ࡞࠿ࡽࡎᏑᅾࡍࡿ࡜ࡢᣦ᦬ࡶ࡞ࡉࢀ࡚࠸ࡓ59ࠋࡇࢀ
ࡽࡢ஦᝟࠿ࡽࠊ୍⯡ᰴ୺ࡀ࠶ࡽ࠿ࡌࡵ཯ᑐࡢ㏻▱ࢆ⾜࠺ࡇ࡜ࡣᴟࡵ࡚ᅔ㞴࡛
࠶ࡾࠊᰴᘧ㈙ྲྀㄳồᶒࢆ⾜౑࡛ࡁࡿࡢࡣࠊ஦ᐇୖࠊᰴ୺⥲఍㛤ദ๓࡟ᘚㆤኈ
ࡸࣈ࣮࣮ࣟ࢝࠿ࡽຓゝࢆཷࡅࡿࡇ࡜ࡢ࡛ࡁࡿ୍㒊ࡢ⪅࡟㝈ࡽࢀ࡚ࡋࡲ࠺࡜
SEC ࡣᣦ᦬ࡋ࡚࠸ࡿ60ࠋࡲࡓࠊᰴ୺⥲఍㛤ദ㏻▱ࡢⓎ㏦࠿ࡽ⥲఍㛤ദ᪥ࡲ࡛
ࡢᮇ㛫ࡀ㠀ᖖ࡟▷࠸Ⅼࡶᰴᘧ㈙ྲྀㄳồᶒ⾜౑ࢆᅔ㞴࡞ࡽࡋࡵ࡚࠸ࡿཎᅉ࡛࠶
ࡿ࡜ᣦ᦬ࡉࢀ࡚࠸ࡓ61ࠋ 
 
㸦㸰㸧ᰴ୺⥲఍࡟࠾ࡅࡿ཯ᑐࡢ㆟Ỵᶒ⾜౑ 
ḟ࡟ࠊ㸦㸰㸧ࡢせ௳࡜ࡢ㛵ಀ࡛ࡶࡑࡢ᭷ຠせ௳ࡣ⊃ࡃゎ㔘ࡉࢀ࡚࠸ࡓࠋࡍ࡞
ࢃࡕࠊᕞ఍♫ἲࡢᩥゝୖࠊᰴ୺⥲఍࡟࠾࠸࡚཯ᑐࡢ㆟Ỵᶒ⾜౑ࡀせồࡉࢀ࡚
࠸ࡿሙྜࠊᰴ୺⥲఍࡟ฟᖍࡏࡎ⮬ࡽ㆟Ỵᶒࢆ⾜౑ࡋ࡞࠿ࡗࡓሙྜࠊࡲࡓࡣ௦
⌮ேࢆ㏻ࡌ࡚㆟Ỵᶒࢆ⾜౑ࡋ࡞࠿ࡗࡓሙྜࡣࠊ཯ᑐࡢ㆟Ỵᶒ⾜౑࡜࠸࠺せ௳
                                                                 
58 Stephenson v. Commonwealth & Southern Corp., 18 Del. Ch. 91 (Del. Ch. 1931). 
59 SEC, supra note 1, at 349, 610. 
60 Id. at 601, 610.ࡓࡔࡋࠊࡇࢀࡽࡢᑓ㛛ᐙࡣ㏻ᖖࠊ୍⯡ᰴ୺࡟ᑐࡋᰴᘧ㈙ྲྀㄳồᶒ࡟ࡘ
࠸࡚ຓゝࢆ⾜࠺ࡇ࡜ࡣ࡞࠸࡜ゝࢃࢀ࡚࠸ࡓࠋSEC, supra note 1, at 601-02. 
61 Id. at 602. 
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ࢆ‶ࡓࡉ࡞࠸࡜ゎࡍࡿࡢࡀ୍⯡ⓗ࡛࠶ࡗࡓ62ࠋࡇࡢⅬ࡟ࡘ࠸࡚தࢃࢀࡓ
Johnson v. C. Brigham Co.஦௳63࡟࠾࠸࡚ࠊ࣓࢖ࣥᕞ᭱㧗ྖἲ⿢ุᡤࡣࠊᰴ୺⥲
఍࡟ฟᖍࡏࡎ㆟Ỵᶒࢆ⾜౑ࡋ࡞࠿ࡗࡓࡇ࡜ࡣࠊ཯ᑐࡢ㆟Ỵᶒ⾜౑࡜ྠ➼࡜ࡣ
ゝ࠼࡞࠸࡜ࡋ࡚ࠊཎ࿌ࡢᰴᘧ㈙ྲྀㄳồࢆㄆࡵ࡞࠿ࡗࡓࠋࡇࡢࡇ࡜࠿ࡽࠊ஦ᴗ
෌⦅ィ⏬࡟཯ᑐࡋ࡚࠸ࡿᰴ୺࡛࠶ࡗ࡚ࡶࠊᐇ㝿࡟ᰴ୺⥲఍࡟ฟᖍࡋ࡚཯ᑐࡢ
㆟Ỵᶒ⾜౑ࢆ⾜࠺࠿ࠊࡲࡓࡣ௦⌮ேࢆ㏻ࡌ࡚཯ᑐࡢ㆟Ỵᶒ⾜౑ࢆ⾜ࢃ࡞࠸㝈
ࡾࠊ㸦㸰㸧ࡢせ௳ࢆ‶ࡓࡍࡇ࡜ࡀ࡛ࡁ࡞࠸ࡇ࡜࡟࡞ࡿࠋࡇࢀ࡟ࡼࡾࠊᰴ୺⥲఍
㛤ദᆅ࠿ࡽ㐲ࡃ㞳ࢀ࡚࠸ࡿሙᡤ࡟ᒃఫࡋ࡚࠸ࡿᰴ୺ࡀ஦ᴗ෌⦅࡟㝿ࡋ࡚཯ᑐ
ࡢ㆟Ỵᶒ⾜౑ࢆ⾜࠺ࡢࡣᐇ㝿ୖᅔ㞴࡛࠶ࡿ࡜ SECࡣᣦ᦬ࡋ࡚࠸ࡿ64ࠋ 
ࡇࡢࡼ࠺࡟ᰴ୺⥲఍࡬ࡢฟᖍࡀᐇ㝿ୖᅔ㞴࡞ᰴ୺ࡣࠊ఍♫࡟ࡼࡿጤ௵≧່
ㄏࡀ⾜ࢃࢀࡿ㝿࡟཯ᑐࡢ㆟Ỵᶒ⾜౑ࢆጤ௵ࡍࡿࡇ࡜࡛㸦㸰㸧ࡢせ௳ࢆ‶ࡓࡍ
ࡇ࡜ࡀ࡛ࡁࡿ࡜ࡶ⪃࠼ࡽࢀࡿࡀࠊࡋ࠿ࡋࠊᐇ㝿ୖࡑࡢࡼ࠺࡞᪉ἲ࡟ࡼࡿ཯ᑐ
ࡢ㆟Ỵᶒ⾜౑ࡣ୙ྍ⬟࡛࠶ࡿ࡜ SECࡣᣦ᦬ࡋ࡚࠸ࡿࠋ࡞ࡐ࡞ࡽࡤࠊᙜ᫬ࡣ఍
♫ࡀጤ௵≧່ㄏࢆ⾜࠺ሙྜ࡟ࡣጤ௵≧ࡢ⏝⣬࡟཯ᑐࡢ㆟Ỵᶒ⾜౑ࡢḍࡀタࡅ
ࡽࢀ࡚࠸࡞࠸ࡢࡀ㏻ᖖ࡛࠶ࡾࠊࡲࡓࠊࡓ࡜࠼ጤ௵≧ࡢ⏝⣬࡟࠾࠸࡚཯ᑐࡢ㆟
Ỵᶒ⾜౑ࢆᣦᅗࡍࡿ᪨ࢆᰴ୺ࡀ≉࡟グ㍕ࡋࡓ࡜ࡋ࡚ࡶࠊ఍♫ࡢᣦྡࡍࡿ௦⌮
ேࡀࡑࡢࡼ࠺࡞ᣦᅗ࡟ἲⓗ࡟ᣊ᮰ࡉࢀࡿ࠿␲ၥ࡛࠶ࡿ࡜ゝࢃࢀ࡚࠸ࡓ࠿ࡽ࡛
࠶ࡿ65ࠋ௨ୖࡼࡾࠊᰴ୺ࡀᰴ୺⥲఍࡟࠾࠸࡚཯ᑐࡢ㆟Ỵᶒ⾜౑ࢆ⾜࠺ሙྜࠊ
ᰴ୺⮬ࡽ⥲఍࡟ฟᖍࡍࡿ࠿ࠊࡲࡓࡣᰴ୺⮬ࡽࡢ㈝⏝࡛௦⌮ேࢆ㑅௵ࡍࡿࡋ࠿
஦ᐇୖ㑅ᢥ⫥ࡣᏑᅾࡋ࡞࠿ࡗࡓࠋࡲࡓࠊ↓㆟Ỵᶒᰴ୺ࡣᰴ୺⥲఍࡟࠾࠸࡚㆟
Ỵᶒࢆ⾜౑ࡍࡿࡇ࡜ࡀ࡛ࡁ࡞࠸ࡇ࡜࠿ࡽࠊ㸦㸰㸧ࡢせ௳ࢆཝ᱁࡟ゎ㔘ࡍࡿሙྜࠊ
ࡑࡶࡑࡶࠕ཯ᑐࡢ㆟Ỵᶒ⾜౑ࠖ࡜࠸࠺せ௳ࢆ‶ࡓࡍࡇ࡜ࡀ࡛ࡁ࡞࠸࡜ゎࡉࢀ
࡚࠸ࡓ66ࠋ 
 
                                                                 
62 Id. at 599. 
63 Johnson v. C. Brigham Co., 126 Me. 108 (Me. 1927). 
64 SEC, supra note 1, at 600. 
65 Id.  
66 Irving J. Levy, Rights of Dissenting Shareholders to Appraisal and Payment, 15 Corn. L. Q. 
420, 427-28 (1930); SEC, supra note 1, at 599-600.SECࡣ↓㆟Ỵᶒᰴ୺࡟ࡇࡑࠊᰴ୺⥲఍࡛
㆟Ỵᶒࢆ⾜౑࡛ࡁ࡞࠸ศࠊཌ࠸ಖㆤࡀ୚࠼ࡽࢀࡿ࡭ࡁ࡛࠶ࡿ࡜୺ᙇࡋ࡚࠸ࡿࠋ 
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㸦㸱㸧఍♫࡟ᑐࡍࡿ㈙ྲྀㄳồ࣭㈙ྲྀ౯᱁Ỵᐃᡭ⥆ 
 ࡉࡽ࡟ࠊ㸦㸱㸧ࡢせ௳࡜ࡢ㛵ಀ࡛ࡶ୍ࠊ ⯡ᰴ୺࡟࡜ࡗ࡚ᅔ㞴࡞ⅬࡀከࡃᏑᅾ
ࡋ࡚࠸ࡿ࡜ SECࡣᣦ᦬ࡋ࡚࠸ࡿࠋ 
⤌⧊෌⦅ィ⏬ࡢᰴ୺⥲఍࡟࠾ࡅࡿᢎㄆᚋࠊࡲࡓࡣ⤌⧊෌⦅ዎ⣙ࡢⓏ㘓࠾ࡼ
ࡧグ㘓ᚋࠊⱝࡋࡃࡣ⤌⧊෌⦅ィ⏬ࡢᰴ୺࡬ࡢ㏻▱ᚋ୍ᐃᮇ㛫ෆ࡟67ࠊ཯ᑐᰴ
୺ࡣ᭩㠃࡟ࡼࡾ఍♫࡟ᑐࡋᰴᘧࡢ㈙ྲྀㄳồࢆ⾜࠺ࡇ࡜࡛㈙ྲྀᰴᘧࡢホ౯ᡭ⥆
ࡀ㛤ጞࡉࢀࡿࡇ࡜࡟࡞ࡿ࡜ࡉࢀ࡚࠸ࡓࡀࠊࡇࡢᡭ⥆࡟࠾࠸࡚ࡶᕞ఍♫ἲࡢつ
ᐃࡣ୍⯡ᰴ୺ࡢ฼┈ࡼࡾࡶ఍♫ഃࡢ฼┈ࢆ㔜どࡋ࡚࠸ࡿ࡜ SEC ࡣホ౯ࡋ࡚
࠸ࡿ68ࠋ 
 ࡣࡌࡵ࡟ࠊ㈙ྲྀ౯᱁ࡢỴᐃ࡟ࡘ࠸࡚ࡣࠊࡲࡎࡣᙜ஦⪅㛫ࡢ༠㆟࡟ࡼࡾỴᐃ
ࡍ࡭ࡁࡶࡢ࡜ࡉࢀ࡚࠾ࡾࠊᙜヱ༠㆟ࡀᩚ࠼ࡤࠊ఍♫ࡣ୍ᐃࡢᮇ㛫ෆ࡟ࡑࡢ௦
㔠ࢆᨭᡶࢃ࡞ࡅࢀࡤ࡞ࡽ࡞࠸ࠋࡑࡢ㝿࡟ࡣࠊᙜヱ㈙ྲྀ౯᱁࡟ᑐࡍࡿ୍ᐃࡢᮇ
᪥⤒㐣ᚋࡢ฼ᜥࡶᨭᡶࢃࢀ࡞ࡅࢀࡤ࡞ࡽ࡞࠸࡜ᕞ఍♫ἲୖつᐃࡉࢀ࡚࠸ࡓࠋ 
ḟ࡟ࠊᙜ஦⪅㛫࡛㈙ྲྀ౯᱁࡟ࡘࡁ༠㆟ࡀᩚࢃ࡞࠸ሙྜ࡟ࡣࠊᙜ஦⪅࠿ࡽࡢ
⏦❧࡟ࡼࡾࠊ⿢ุᡤࡀホ౯ே㸦appraiser㸧ࢆ㑅௵ࡍࡿࠋホ౯ேࡢேᩘ࠾ࡼࡧ
ࡑࡢ㑅௵᪉ἲ࡟ࡘ࠸࡚ࡣྛᕞ఍♫ἲ࡟ࡼࡗ࡚ࡑࢀࡒࢀ␗࡞ࡾࠊࢹ࢙ࣛ࢘࢔ᕞ
࡛ࡣ㸱ྡࡢホ౯ேࡢ࠺ࡕ㸯ྡࢆᰴ୺ࡀᣦྡࡋࠊ௚ࡢ㸯ྡࡣ఍♫ࡀᣦྡࡋࠊṧ
ࡾࡢ㸯ྡࡣᰴ୺࠾ࡼࡧ఍♫ࡀᣦྡࡋࡓ㸰ྡࡢホ౯ேࡀ༠㆟ࡢୖ࡛ᣦྡࡍࡿ࠿ࠊ
ࡲࡓࡣ༠㆟ࡀᩚࢃ࡞࠸ሙྜࡣ⿢ุᡤࡀホ౯ேࢆᣦྡࡍࡿࡇ࡜࡜ࡉࢀ࡚࠸ࡓࠋ
ࡲࡓࠊᰴ୺ࡀホ౯ேࢆᣦྡࡋ࡚࠿ࡽ 30᪥௨ෆ࡟఍♫ࡀホ౯ேࢆᣦྡࡋ࡞࠿ࡗ
ࡓሙྜ࡟ࡣࠊ኱ἲᐁࡀホ౯ேࢆᣦྡࡍࡿࡇ࡜࡜ࡉࢀ࡚࠸ࡓ69ࠋ 
௨ୖࡢࡼ࠺࡞ᣦྡᡭ⥆ࢆ⤒࡚ᙜ஦⪅࠾ࡼࡧ⿢ุᡤ࡟ࡼࡾ㑅௵ࡉࢀࡓホ౯ே
ࡀ㈙ྲྀ౯᱁ࢆỴᐃࡍࡿࡇ࡜࡟࡞ࡿࡀ70ࠊࡑࡢ㝿ࡢᰴᘧࡢホ౯ᇶ‽࡟ࡘ࠸࡚ࡣ
ࠕ౯᱁㸦Value㸧ࠖࠕබṇ࡞౯᱁㸦Fair Value㸧ࠖࠕᕷሙ౯᱁㸦Market Value㸧ࠖ ➼ࠊ
                                                                 
67 ࢹ࢙ࣛ࢘࢔ᕞࢆࡣࡌࡵከࡃࡢᕞ࡛ࡣࡇࡢᮇ㛫ࡣ 20᪥௨ෆ࡜ࡉࢀ࡚࠸ࡓࠋSEC, supra 
note 1, at 603. 
68 Id. at 603-04. 
69 Del. Rev. Code (1935) c. 65 i 61.῝ぢ࣭๓ᥖὀ㸦46㸧56㡫 
70 ࡓࡔࡋࠊࡈࡃᑡᩘࡢᕞ࡛ࡣ⿢ุᡤ⮬㌟ࡀ㈙ྲྀᑐ㇟ᰴᘧࡢ౯᱁ホ౯ࢆ⾜࠺ࡇ࡜࡜ࡉࢀ
࡚࠸ࡓࠋSEC, supra note 1, at 604. 
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ྛᕞ఍♫ἲ࡟ࡼࡗ࡚ᗄࡘ࠿␗࡞ࡿ⾲⌧ࡀ⏝࠸ࡽࢀ࡚࠾ࡾࠊࡑࡢලయⓗ࡞୰㌟
࠾ࡼࡧ⟬ᐃ᪉ἲ࡟ࡘ࠸࡚ࡣᵝࠎ࡞ぢゎࡀᏑᅾࡋ࡚࠸ࡓ71ࠋࡇࡢⅬ࡟ࡘ࠸࡚ࠊ
SECࡣᮏሗ࿌᭩ࡢ⠊ᅖࢆ㉸࠼ࡿ࡜ࡋ࡚῝ࠊ ࡃ❧ࡕධࡗࡓ᳨ウࢆ᥍࠼࡚࠸ࡿ72ࠋ 
 ㈙ྲྀ౯᱁ࡢỴᐃᡭ⥆࡟࠾࠸࡚ࡣࠊᰴᘧ㈙ྲྀㄳồ࡟ಀࡿ㈝⏝ࢆㄡࡀ㈇ᢸࡍࡿ
࠿ࡀ኱ࡁ࡞ၥ㢟࡜࡞ࡿࠋᰴᘧ㈙ྲྀㄳồ࡟ಀࡿ㈝⏝࡜ࡋ࡚ࡣࠊホ౯ேࡢሗ㓘࡟
ຍ࠼ࠊᘚㆤኈࡸ఍ィኈ➼ࡢᑓ㛛ᐙ࡟ᑐࡍࡿሗ㓘ࡸࡑࡢ௚ㅖࠎࡢ㈝⏝ࡀྵࡲࢀ
ࡿ73ࠋࡇࢀࡽࡢ㈝⏝ࡣ㏻ᖖ㧗㢠࡛࠶ࡿࡓࡵࠊ୍⯡ᰴ୺ࡀࡇࢀࡽࡢ㈝⏝ࢆ㈇ᢸ
ࡋ࡞ࡅࢀࡤ࡞ࡽ࡞࠸ሙྜࠊᰴᘧ㈙ྲྀㄳồᶒࡢ฼⏝ࡣ๭࡟ྜࢃ࡞ࡃ࡞ࡾࠊࡑࡢ
฼⏝ࡀ኱ࡁࡃጉࡆࡽࢀ࡚ࡋࡲ࠺ࡇ࡜࡟࡞ࡿ74ࠋࡇࡢⅬ࡟ࡘࡁࠊྛᕞࡢ఍♫ἲ
ࡣᵝࠎ࡞❧ሙࢆ࡜ࡗ࡚࠾ࡾࠊ↓᮲௳࡟඲࡚ࡢ㈝⏝ࢆ఍♫࡟㈇ᢸࡉࡏࡿᕞࡶ࠶
ࢀࡤ75ࠊ఍♫ࡀᙜึᥦ♧ࡋࡓ㈙ྲྀ౯᱁ࡼࡾࡶ㧗㢠࡞㈙ྲྀ౯᱁ࡀ㈙ྲྀᡭ⥆࡟࠾
࠸࡚Ỵᐃࡉࢀࡓሙྜ࡟ࡢࡳ఍♫ࡀ㈝⏝ࢆ㈇ᢸࡍࡿ࡜ᐃࡵࡿᕞࡶᏑᅾࡋ࡚࠸ࡓ
76ࠋࢹ࢙ࣛ࢘࢔ᕞ఍♫ἲ࡛ࡣࡇࢀࡽࡢ㈝⏝㈇ᢸ࡟ࡘࡁࠊࠕྛホ౯ே࡟ᑐࡍࡿ┦
ᙜ࡞ሗ㓘ࢆྵࡵ࡚ホ౯ࡢ㈝⏝ࡣࠊ฼ᐖ㛵ಀࢆ᭷ࡍࡿᙜ஦⪅ࡢ⏦❧࡚࡟ᇶ࡙࠸
࡚⿢ุᡤࡀࡇࢀࢆᰝᐃࡋࠊࡑࡋ࡚⿢ุᡤࡀ⾮ᖹ࡜ㄆࡵࡿ࡜ࡇࢁ࡟ᚑࡗ࡚ࠊᙜ
஦⪅ࡢ୍᪉࠶ࡿ࠸ࡣ཮᪉ࡀ㈇ᢸࡋ࡞ࡅࢀࡤ࡞ࡽ࡞࠸ࠖࠋ ࡜つᐃࡋ࡚࠸ࡓ77ࠋࡑ
ࡋ࡚ࠊᙜヱつᐃࡢලయⓗ࡞㐺⏝ࢆᕠࡗ࡚தࢃࢀࡓ In re General Reality & 
Utilities Corp.஦௳78࡟࠾࠸࡚ࠊࢹ࢙ࣛ࢘࢔ᕞ⾮ᖹἲ⿢ุᡤࡣࠊࡓ࡜࠼᭱⤊ࡢホ
                                                                 
71 James C. Bonbright, Valuation of Property : A Trealise on the Appraisal of Property for 
Different Legal Purposes Vol.ϩ826-36 (1937); Levy, supra note 66, at 436-40; Norman D. 
Lattin, Remedies of Dissenting Shareholder under Appraisal Statute, 45 Harv. L. Rev. 233, 
243-44, 258-70 (1931); Benjamin M. Robinson, Dissenting shareholder: Their Right to 
Dividend and the Valuation of Their Shares, 32 Colum. L. Rev. 60, 66-78 (1932); ࿴ᗙ࣭๓ᥖ
ὀ㸦46㸧148㹼167ࠊᓊ⏣࣭๓ᥖὀ㸦46㸧274㹼285㡫ࠊᰘ⏣࣭๓ᥖὀ㸦17㸧ࠕྜేἲ⌮ࡢ
෌ᵓᡂ㸦஬㸧ࠖ 81㹼83㡫ࢆཧ↷ࠋ 
72 SEC, supra note 1, at 605. 
73 Id. at 606. ᰘ⏣࣭๓ᥖὀ㸦17㸧ࠕྜేἲ⌮ࡢ෌ᵓᡂ㸦஬㸧ࠖ 83㹼84㡫 
74 SEC, supra note 1, at 606.῝ぢ࣭๓ᥖὀ㸦46㸧65㹼68㡫ࠊ70㹼76㡫ࢆཧ↷ࠋ 
75 ࣑ࢬ࣮ࣜࠊࢽ࣮࣮ࣗࣚࢡࠊࣀ࣮ࢫ࢝ࣟࣛ࢖ࢼࠊ࣮ࣟࢻ࢔࢖ࣛࣥࢻࠊࢧ࢘ࢫ࢝ࣟࣛ࢖
ࢼࠊࣦ࢓࣮ࢪࢽ࢔ࡢྛᕞࡀᙜ᫬ࡇࡢࡼ࠺࡞つᐃࢆ᭷ࡋ࡚࠸ࡓࠋ 
76 ࢔ࣛࢫ࢝ࠊࣇࣟࣜࢲࠊࢿࣦ࢓ࢲࠊ࢝ࣜࣇ࢛ࣝࢽ࢔ࠊࢥࣟࣥࣅ࢔≉ู༊ࠊࣝ࢖ࢪ࢔ࢼࠊ
࣓࢖ࣥࠊࢸࢿࢩ࣮ࡢྛᕞࡀᙜ᫬ࡇࡢࡼ࠺࡞つᐃࢆ᭷ࡋ࡚࠸ࡓࠋ 
77 Del. Rev. Code (1935) c. 65 i 61.῝ぢ࣭๓ᥖὀ㸦46㸧71㡫 
78 In re General Realty & Utilities Corp., 29 Del. Ch. 480 (Del. Ch. 1947). 
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౯㢠ࡀ఍♫ࡢ⏦ࡋฟࡓ౯᱁ࢆഹ࠿࡟ୖᅇࡗࡓሙྜ࡛࠶ࡗ࡚ࡶࠊ཯ᑐᰴ୺࡟ᝏ
ពࡀᏑᅾࡋ࡞࠸࠿ࡂࡾࠊ఍♫ࡀホ౯ᡭ⥆࡟࠿࠿ࡿ㈝⏝ࢆ඲㢠㈇ᢸࡍ࡭ࡁ࡛࠶
ࡿ࡜ุ♧ࡋࡓࠋࡋ࠿ࡋࠊ௚ࡢᕞ࡟࠾࠸࡚ᰴᘧ㈙ྲྀㄳồ࡟ಀࡿ㈝⏝ࡢྛ㈝┠࡟
ࡘ࠸࡚᫂ᩥつᐃࡀ࡞࠸ሙྜࠊ୍⯡ᰴ୺⮬㌟ࡀࡇࢀࡽࡢ㈝⏝ࢆ㈇ᢸࡋ࡞ࡅࢀࡤ
࡞ࡽ࡞࠸ྍ⬟ᛶࡀ࠶ࡿ࡜ SECࡣᣦ᦬ࡋ࡚࠸ࡿ79ࠋ 
 ࡲࡓᰴ୺ࡣࠊ㈙ྲྀᡭ⥆࡟ಀࡿ┤᥋ⓗ࡞㈝⏝ࡔࡅ࡛ࡣ࡞ࡃࠊ㛫᥋ⓗ࡞㈝⏝ࡢ
㈇ᢸࡶᙉ࠸ࡽࢀࡿࡇ࡜࡟࡞ࡿ࡜ SECࡣᣦ᦬ࡋ࡚࠸ࡿ80ࠋ౛࠼ࡤࠊ఍♫ἲୖ᫂
ᩥつᐃࡀᏑᅾࡋ࡞࠸ሙྜࠊᰴᘧ㈙ྲྀㄳồࢆ⾜ࡗ࡚࠸ࡿ㛫ࡣࠊᙜヱᰴ୺ࡀ᭷ࡍ
ࡿ฼┈㓄ᙜㄳồᶒ࠾ࡼࡧ㆟Ỵᶒࡣ⾜౑࡛ࡁ࡞࠸ྍ⬟ᛶࡀ࠶ࡿ࡜ゝࢃࢀ࡚࠸ࡓ
81ࠋࡲࡓ⿢ุᡤ࡟ࡼࡾỴᐃࡉࢀࡓ㈙ྲྀ㔠㢠࡟ᑐࡍࡿ฼ᜥࡢᨭᡶ࠸࡟ࡘ࠸࡚ࠊ
ᕞ఍♫ἲୖఱࡽつᐃࡀタࡅࡽࢀ࡚࠸࡞࠸ሙྜࡣࠊ㈙ྲྀㄳồࡀ⾜ࢃࢀ࡚࠸ࡿ㛫
ࡢᢞ㈨ᶵ఍ࡢ㐓ኻ࡟ࡘ࠸࡚ࡶᰴ୺ࡀࡑࢀࢆ㈇ᢸࡋ࡞ࡅࢀࡤ࡞ࡽ࡞࠸ྍ⬟ᛶࡀ
࠶ࡿ࡜ᣦ᦬ࡉࢀ࡚࠸ࡓ82ࠋࡇࢀࡽࡢ㛫᥋ⓗ࡞㈇ᢸ࠿ࡽࠊ୍⯡ᰴ୺ࡀ఍♫࡜ࡢ
㛫࡛㈙ྲྀ౯᱁ࢆத࠺ࡇ࡜ࡣ඲ࡃ๭࡟ྜࢃࡎࠊ஦ᐇୖࠊ୍ᐃ๭ྜ௨ୖࡢᰴᘧࢆ
ಖ᭷ࡍࡿ኱ᰴ୺ࡋ࠿㈙ྲྀ౯᱁ࢆத࠺ࡇ࡜ࡣ࡛ࡁ࡞࠸࡛࠶ࢁ࠺࡜ SEC ࡣᣦ᦬
ࡋ࡚࠸ࡿ83ࠋ 
 ᭱ᚋ࡟ࠊ཯ᑐᰴ୺ࡢᰴᘧ㈙ྲྀㄳồᶒࡀㄆࡵࡽࢀ࡚࠸ࡿሙྜࠊ௚ࡢࢥ࣭ࣔࣥ
࣮ࣟୖ࠾ࡼࡧ⾮ᖹἲୖࡢᩆ῭ᡭẁࡢ฼⏝ࡀ᤼㝖ࡉࢀࡿ࠿࡝࠺࠿ࡀᙜ᫬࠿ࡽ㆟
ㄽࡉࢀ࡚࠸ࡓ84ࠋࡇࡢⅬ࡟ࡘࡁࠊ࡯࡜ࢇ࡝ࡢᕞ࡛ࡣᰴᘧ㈙ྲྀㄳồᶒ⾜౑࡟ࡼ
                                                                 
79 SEC, supra note 1, at 607. 
80 Id. 
81 Lattin, supra note 71, at 251, 258; Robinson, supra note 71, at 62, 66. 
82 ࡇࡢⅬ࡟ࡘࡁࠊIn re Janssen Dairy Corp., 2 N.J. Super. 580 (Law Div. 1949).࡟࠾࠸࡚ࠊࢽ
࣮ࣗࢪ࣮ࣕࢪ࣮ᕞୖ⣭⿢ุᡤࡣࠊไᐃἲୖࠊᰴᘧ㈙ྲྀㄳồ࡟㝿ࡋ࡚ᰴ୺࡟ᑐࡍࡿ฼ᜥ
ࡢᨭᡶ࠸࡟㛵ࡍࡿ᫂ᩥつᐃࡣᏑᅾࡏࡎࠊࡲࡓ⿢ุᡤ࡟฼ᜥࡢᨭᡶ࠸ㄳồࢆ࿨ࡎࡿᶒ㝈
ࡶ௜୚ࡉࢀ࡚࠸࡞࠸࡜ࡋ࡚ࠊᾘ⁛఍♫ࡣ⏦❧ே࡟ᑐࡋ㈙ྲྀ౯᱁࡟ᑐࡍࡿ฼ᜥࢆᨭᡶ࠺
ᚲせࡣ࡞࠸࡜ุ᩿ࡋࡓࠋࡑࢀ࡟ᑐࡋࠊSkipwith v. Federal Water & Gas Corp., 185 Misc. 248 
(N.Y. Sup. Ct. 1945).࡟࠾࠸࡚ࠊࢽ࣮࣮ࣗࣚࢡᕞ᭱㧗⿢ุᡤࡣࠊࢹ࢙ࣛ࢘࢔ᕞ఍♫ἲ 61
᮲ࡣ฼ᜥࡢᨭᡶ࠸࡟㛵ࡋ࡚≉࡟つᐃࡋ࡚࠸࡞࠸ࡀࠊྠ᮲࡟つᐃࡍࡿᰴᘧ㈙ྲྀㄳồࡢᡭ
⥆࠿ࡽ⏦❧ே࡜఍♫ࡢ฼┈ࢆ⾮㔞ࡋࡓሙྜࠊ㈙ྲྀ౯᱁࡟ᑐࡍࡿᮏ௳ྜేࡢຠຊⓎ⏕᪥
௨㝆ࡢ฼ᜥࡢᨭᡶ࠸ࢆㄆࡵࡿ࡭ࡁ࡛࠶ࡿ࡜ุ᩿ࡋࡓ῝ࠋ ぢ࣭๓ᥖὀ㸦46㸧58㡫ࢆཧ↷ࠋ 
83 SEC, supra note 1, at 606. 
84 ᰴᘧ㈙ྲྀㄳồᶒࡢ᤼௚ᛶࡢၥ㢟࡟ࡘ࠸࡚ࡣࠊ῝ぢ࣭๓ᥖὀ㸦46㸧76㹼84㡫ࠊ㱟⏣⠇
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ࡾ௚ࡢᩆ῭ᡭẁࡢ⾜౑ࡣጉࡆࡽࢀ࡞࠸࡜⪃࠼ࡽࢀ࡚࠸ࡓࡀࠊ࢝ࣜࣇ࢛ࣝࢽ࢔
ᕞ85࠾ࡼࡧ࣑ࢩ࢞ࣥᕞ86➼ࡢᑡᩘࡢᕞ࡛ࡣࠊᰴᘧ㈙ྲྀㄳồᶒࡀㄆࡵࡽࢀ࡚࠸ࡿ
ሙྜࠊཎ๎࡜ࡋ࡚௚ࡢᩆ῭ᡭẁࢆ฼⏝ࡍࡿࡇ࡜ࡣ࡛ࡁ࡞࠸࡜ࡢ❧ሙࢆ᥇⏝ࡋ
࡚࠸ࡓࠋࡇࡢࡼ࠺࡟ᰴᘧ㈙ྲྀㄳồᶒࡢ⾜౑௨እࡢᩆ῭ᡭẁࡀㄆࡵࡽࢀ࡚࠸࡞
࠸ሙྜࠊᰴ୺ࡣⴭࡋࡃ୙බṇ࡞஦ᴗ෌⦅ィ⏬ࢆ᎘ࠎ࡞ࡀࡽᢎㄆࡋ஦ᴗ෌⦅ᚋ
ࡢ఍♫࡟␃ࡲࡿ࠿ࠊࡲࡓࡣᰴᘧ㈙ྲྀㄳồᶒࡢ⾜౑࡟ࡼࡾ୍ᐃࡢᑐ౯ࢆཷ㡿ࡋ
ࡘࡘ఍♫࠿ࡽ㏥ฟࡍࡿࡇ࡜ࢆవ㆟࡞ࡃࡉࢀࡿࡇ࡜࡟࡞ࡿࠋࡑࡋ࡚ࠊࡇࡢࡼ࠺
࡞ሙྜࠊ஦ᴗ෌⦅ࡢሙ㠃࡟࠾࠸࡚⤒Ⴀ⪅࡟ࡼࡿᑡᩘᰴ୺ࡢ⥾ฟࡋࡀࠊ௚ࡢᩆ
῭ᡭẁࡀㄆࡵࡽࢀ࡚࠸ࡿሙྜ࡟ẚ࡭ᐜ᫆࡟࡞ࡿ࡜ SECࡣᣦ᦬ࡋ࡚࠸ࡿ87ࠋ 
 ௨ୖࡼࡾࠊᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌⦅ࡢሙ㠃࡟࠾࠸࡚཯ᑐᰴ୺ࡢᰴᘧ㈙ྲྀ
ㄳồᶒࡣ୍⯡ᰴ୺ࡢ฼┈☜ಖ࡟࡜ࡗ࡚ᴟࡵ࡚୙༑ศ࡛࠶ࡿ࡜ SEC ࡣ⤖ㄽ௜
ࡅ࡚࠸ࡿࠋ 
 
㸳㸬ᑠᣓ 
 ௨ୖ࡟᳨ウࡋࡓࡼ࠺࡟ࠊSECࡣᮏሗ࿌᭩࡟࠾࠸࡚ᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌
⦅ࡢሙ㠃࡟࠾࠸࡚ᰴ୺ಖㆤࡢࡓࡵ࡟⏝ពࡉࢀࡓไᗘ࡛࠶ࡿࠊᰴ୺⥲఍࡟࠾ࡅ
ࡿ㆟Ỵᶒ⾜౑ࠊ⤌⧊෌⦅⾜ⅭࡢᕪṆࡵ࠾ࡼࡧ↓ຠ࣭ྲྀᾘࡋࡢッ࠼ࠊ཯ᑐᰴ୺
ࡢᰴᘧ㈙ྲྀㄳồᶒ࡟ࡘ࠸᳨࡚ウࡋࠊࡇࢀࡽࡢไᗘࡣ୍⯡ᢞ㈨ᐙಖㆤ࡟࡜ࡗ࡚
ᴟࡵ࡚୙༑ศ࡛࠶ࡿ࡜⤖ㄽ௜ࡅ࡚࠸ࡿࠋࡇࡢࡼ࠺࡞᳨ウࢆ㋃ࡲ࠼ࡓୖ࡛ࠊSEC
ࡣไᗘᨵ㠉࡟㛵ࡍࡿ㸲ࡘࡢ່࿌ࢆ⾜ࡗࡓࡇ࡜࠿ࡽࠊᮏ❶᳨࡛ウࡋࡓෆᐜࡣࠊ
                                                                                                                                         
ࠕྜేࡢබṇ⥔ᣢࠖἲྀ 82ᕳ 2࣭3࣭4ྕ 278㡫㸦1968㸧ࠊᓊ⏣࣭๓ᥖὀ㸦46㸧285㹼287
㡫ࠊ⚄⏣࣭๓ᥖὀ㸦24㸧ࠕ㈨ᮏከᩘỴ࡜ᰴ୺㛫ࡢ฼ᐖㄪᩚ㸦஬࣭᏶㸧ࠖ 123㹼129㡫ࠊᰘ
⏣࣭๓ᥖὀ㸦17㸧ࠕྜేἲ⌮ࡢ෌ᵓᡂ㸦஬㸧ࠖ 85㹼86㡫ࢆཧ↷ࠋ 
85 Cal. Civ. Code (1931) i369, as amended by Laws 1933, c. 533, i69.࢝ࣜࣇ࢛ࣝࢽ࢔ᕞ
ࡢᙜヱ❧ἲ࡟ࡘ࠸࡚ࡣࠊHenry Winthrop Ballantine, Questions of Policy in Drafting a 
Modern Corporation Law, 19 Calif. L. Rev. 465,482 (1931).ࢆཧ↷ࠋ࢝ࣜࣇ࢛ࣝࢽ࢔ᕞ఍♫
ἲࡀᰴᘧ㈙ྲྀㄳồᶒࡢ᤼௚ᛶࢆㄆࡵ࡚࠸ࡿⅬ࡟ࡘࡁࠊ㱟⏣ᩍᤵࡣࠊᕞドๆᒁࡀᙉຊ࡞
஦๓ᑂᰝ࡟ࡼࡾྜేࡢබṇᛶࢆᐇ㉁ⓗ࡟ุ᩿ࡋ࡚࠾ࡾࠊබṇ࡜ุ᩿ࡉࢀࡓྜేࡔࡅࡀ
チྍࡉࢀ࡚࠸ࡿ࠿ࡽ࡛࠶ࡿ࡜ᣦ᦬ࡋ࡚࠸ࡿࠋ㱟⏣࣭๓ᥖὀ㸦84㸧279㹼280㡫 
86 Mich. Gen. Corp. Act (1931) ii44, 54. ࣑ࢩ࢞ࣥᕞࡢᙜヱ❧ἲ࡟ࡘ࠸࡚ࡣࠊNorman D. 
Lattin, A Reappraisal of Appraisal Statutes, 38 Mich. L. Rev. 1165, 1166 (1940).ࢆཧ↷ࠋ 
87 SEC, supra note 1, at 609-10. 
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SECࡀᮏሗ࿌᭩࡛⾜ࡗࡓ່࿌ࡢ⫼ᬒࢆ⌮ゎࡍࡿୖ࡛㔜せ࡛࠶ࡿࠋ 
 
⤖ㄒ 
 ᮏ✏࡛ࡣ SECࡀ 1930ᖺ௦࡟බ⾲ࡋࡓಖㆤ࠾ࡼࡧ⤌⧊෌⦅ጤဨ఍࡟㛵ࡍࡿ
ㄪᰝሗ࿌᭩ࡢ᳨ウࢆ㏻ࡌ࡚ࠊ⡿ᅜᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌⦅ࡢᒎ㛤࡜ࡑࢀ࡟
ᑐࡍࡿ SECࡢ㛵୚࡟ࡘ࠸࡚ࠊᙜ᫬ࡢἲⓗ≧ἣ࠾ࡼࡧᛮ᝿ⓗ⫼ᬒ࡟ࡲ࡛᥀ࡾୗ
ࡆ᳨࡚ウࡋ࡚ࡁࡓࠋSECࡣᕞ఍♫ἲࡀ⦆࿴ࡉࢀ஦ᴗ෌⦅ࡢ⮬⏤ᗘࡀ㧗ࡲࡗࡓ
ࡇࡢ᫬௦࡟ࠊ୍⯡ᢞ㈨ᐙಖㆤࡢほⅬ࠿ࡽᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌⦅࡟㛵ࡍࡿ
ㄪᰝࢆ⾜࠸ࠊᙜ᫬ࡢ㈨ᮏᕷሙἲไࠊᕞ఍♫ἲࡢㅖつᐃࠊ୪ࡧ࡟ࢥ࣮࣏࣮ࣞࢺ࣭
࢞ࣂࢼࣥࢫࡢ≧ἣ࡟ࡘ࠸࡚ヲ⣽࡞᳨ウࢆ⾜ࡗࡓୖ࡛ࠊᮏሗ࿌᭩ࢆබ⾲ࡋࠊձ
ྛᕞ࡟ࡼࡿ఍♫ἲࡢつไ⦆࿴➇தࡢ㜵Ṇ88ࠊղ୍⯡ᢞ㈨ᐙࡢ฼┈ࢆ௦⾲ࡍࡿ
⊂❧ᶵ㛵ࡢ๰タ89ࠊճ஦ᴗ෌⦅ࡀ⾜ࢃࢀࡿ㝿ࡢ᝟ሗ㛤♧ࡢᙉ໬90ࠊմ஦ᴗ෌⦅
ィ⏬࡬ࡢ㈶ᡂࡢ່ㄏࢆ⾜࠺㝿ࡢ່ㄏ⪅ࡢ㈨᱁࠾ࡼࡧ່ㄏෆᐜ࡟ᑐࡍࡿつไᙉ
໬91࡜࠸࠺㸲ࡘࡢ່࿌ࢆ⾜ࡗࡓࠋᮏ✏࡛ࡣࠊSEC ࡀࡇࢀࡽࡢ່࿌ࢆ⾜࡞ࡗࡓ
⫼ᬒ࡟ࡘ࠸࡚ྛ❶ࢆ㏻ࡌ᳨࡚ウࡋ࡚ࡁࡓࠋ 
➨୍❶࡛ࡣࠊ஦ᴗ෌⦅࡟࠾ࡅࡿ฼┈┦཯ၥ㢟࡟ࡘ࠸᳨࡚ウࡋࡓࠋᕞ఍♫ἲ
࡟࠾ࡅࡿ஦ᴗ෌⦅ࡀ㐺ṇ࡟⾜ࢃࢀࡿࡓࡵ࡟ࡣࠊ⤒Ⴀ⪅ࠊᢞ㈨㖟⾜ᐙࠊᘚㆤኈ
➼ࡢᑓ㛛ᐙࡀ஦ᴗ෌⦅ᡭ⥆࡟㛵୚ࡍࡿࡇ࡜ࡀᚲせ୙ྍḞ࡛࠶ࡿࠋࡋ࠿ࡋࠊࡇ
ࢀࡽࡢᑓ㛛ᐙ࡜୍⯡ᢞ㈨ᐙ࡜ࡢ㛫࡟ࡣ₯ᅾⓗ࡞฼┈┦཯㛵ಀࡀᏑᅾࡋࠊே㛫
ᛶࡢᮏ㉁࠿ࡽࠊࡇࢀࡽࡢ⪅ࡀ୍⯡ᢞ㈨ᐙࡢ฼┈ࢆ௦⾲ࡍࡿࡇ࡜ࡣ࡛ࡁ࡞࠸࡜
⪃࠼ࡽࢀࡓࠋᐇ㝿࡟ࠊ஦ᴗ෌⦅ࡢሙ㠃࡟࠾ࡅࡿ฼┈┦཯ၥ㢟ࡣ῝้࡛࠶ࡗࡓ
ࡇ࡜ࡀᮏሗ࿌᭩࡟࠾ࡅࡿྛ஦౛࠿ࡽఛ࠸▱ࡿࡇ࡜ࡀ࡛ࡁࡿࠋࡑࡇ࡛ SEC ࡣࠊ
୍⯡ᢞ㈨ᐙࡢ฼┈ࢆ௦⾲ࡍࡿ⊂❧ᶵ㛵ࢆタ⨨ࡋࠊᙜヱᶵ㛵ࡀ஦ᴗ෌⦅ィ⏬ࡢ
⟇ᐃ࡟㛵୚ࡋࠊ࠿ࡘ஦ᴗ෌⦅ࡢᡭ⥆඲యࢆ┘╩ࡍࡿࡼ࠺່࿌ࡋࡓࡢ࡛࠶ࡿࠋ 
➨஧❶࡛ࡣࠊྛᕞ࡟ࡼࡿ఍♫ἲࡢつไ⦆࿴➇தࡢᒎ㛤࡜஦ᴗ෌⦅ࡢሙ㠃࡟
                                                                 
88 Id. at 412-13. 
89 Id. at 413-14. 
90 Id. at 414. 
91 Id. at 414-15. 
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࠾ࡅࡿᕞ఍♫ἲࡢ℃⏝࡟ࡘ࠸࡚ࠊᙜ᫬ࡢ୺せㄽ⪅ࡢぢゎࢆ㋃ࡲ࠼࡞ࡀࡽ᳨ウ
ࡋࡓࠋ19ୡ⣖ᮎ࠿ࡽᒎ㛤ࡉࢀࡓྛᕞ࡟ࡼࡿ఍♫ἲࡢつไ⦆࿴➇த࡟ࡼࡾ஦ᴗ
෌⦅ࡢሙ㠃࡟࠾࠸࡚⦆࠸ᕞ఍♫ἲࢆ⏝࠸ࡓᵝࠎ࡞㔠⼥ᡭἲࡀྍ⬟࡜࡞ࡗࡓࠋ
ࡑࡋ࡚ࠊࡇࢀࡽ⦆࠸ᕞ఍♫ἲࡢᵝࠎ࡞つᐃࢆ⏝࠸ࡓ」㞧࡞㔠⼥ࢫ࣮࣒࢟ࡀ஦
ᴗ෌⦅ࡢሙ㠃࡛ᵓ⠏ࡉࢀࡿࡇ࡜࡟ࡼࡾࠊ஦ᴗ෌⦅ࡢ㐣⛬ࡣ」㞧࡜࡞ࡾࠊ୍⯡
ᢞ㈨ᐙࡢᙜヱ஦ᴗ෌⦅ィ⏬࡟ᑐࡍࡿホ౯ࡀᅔ㞴࡟࡞ࡿ࡜ࡢၥ㢟ࡀ⏕ࡌࡓࠋࡲ
ࡓࠊ஦ᴗ෌⦅ࡢ㐣⛬࡛ᰴᘧࡢỈቑࡋࡀ⾜ࢃࢀࡿ࡜ྠ᫬࡟ࠊ㈨ᮏᵓᡂࡢ」㞧໬
࡟క࠸ドๆಖ᭷⪅㛫࡛฼ᐖᑐ❧ࡀ⏕ࡌࡿࡇ࡜࡟࡞ࡿ࡜ࡢᘢᐖࡶㄆ㆑ࡉࢀࡿࡼ
࠺࡟࡞ࡗࡓࠋࡉࡽ࡟ࠊࡇࢀࡽࡢၥ㢟ࡀ஦ᴗ෌⦅ࡢሙ㠃࡟࠾ࡅࡿ฼┈┦཯ၥ㢟
࡜」㞧࡟⤡ࡳྜ࠺ࡇ࡜࡟ࡼࡾࠊ఍♫ෆ㒊⪅࠾ࡼࡧࡑࡢ฼ᐖ㛵ಀ⪅࡜࠸ࡗࡓᑡ
ᩘࡢே㛫ࡀᰴᘧ఍♫࡟ཧຍࡍࡿ኱ከᩘࡢே㛫ࢆᨭ㓄ࡍࡿ♫఍⛛ᗎࡢฟ⌧ࡀᠱ
ᛕࡉࢀࡿࡼ࠺࡟࡞ࡗࡓࠋࡑࡇ࡛ SECࡣࠊᕞ఍♫ἲࡢつไ⦆࿴➇தࢆࡇࢀ௨ୖ
㐍ᒎࡉࡏ࡞࠸ࡼ࠺࡟ࡍࡿࡓࡵ࡟ࠊ㐃㑥఍♫ἲࢆไᐃࡋᕞ㝿㏻ၟ࡟ᚑ஦ࡍࡿ఍
♫࡟ᑐࡋ୍ᚊࡢつไࢆㄢࡍ࠿ࠊࡲࡓࡣ㐃㑥⛯ἲ࡟ࡼࡿㄢ⛯ᶒຊ⾜౑࡟ࡼࡾᕞ
㝿㏻ၟ࡟ᚑ஦ࡍࡿ఍♫ࡀ⦆࠸఍♫ἲࢆ᭷ࡍࡿᕞ࡬タ❧ᕞࢆኚ᭦ࡍࡿࡇ࡜ࢆ㜵
Ṇࡍࡿࡼ࠺່࿌ࡋࡓࡢ࡛࠶ࡿࠋᕞ఍♫ἲ࡟ࡘ࠸࡚⟶㎄ᶒࢆ᭷ࡋ࡞࠸ SEC ࡀࠊ
ᮏሗ࿌᭩࡟࠾࠸࡚ᕞ఍♫ἲࡢㅖつᐃࡸྛุ౛࡟㋃ࡳ㎸ࢇ࡛ヲ⣽࡞᳨ウࢆ⾜ࡗ
ࡓ⫼ᬒ࡟ࡣࠊᕞ఍♫ἲࡢ࠶ࡾ᪉ࡀ㐃㑥ドๆᕷሙつไ࠾ࡼࡧ㐃㑥ಽ⏘ἲไ࡜ᐦ
᥋࡟㛵ࢃࡗ࡚࠸ࡿ࡜ࡢㄆ㆑ࢆ᭷ࡋ࡚࠸ࡓࡓࡵ࡜ᛮࢃࢀࡿࠋ 
➨୕❶࡛ࡣࠊSECࡀᮏሗ࿌᭩࡛ㄪᰝࢆ⾜ࡗࡓලయⓗ஦౛࡟ࡘ࠸᳨࡚ウࡋࡓࠋ
SECࡀᮏሗ࿌᭩࡛ྲྀࡾୖࡆࡓලయⓗ஦౛࡟࠾࠸࡚ࡣࠊ⦆࠸ᕞ఍♫ἲࡢୗ࡛࡝
ࡢࡼ࠺࡞ᙧ࡛」㞧࡞஦ᴗ෌⦅ࡢࢫ࣮࣒࢟ࡀᵓ⠏ࡉࢀࡿࡢ࠿ࠊࡲࡓ஦ᴗ෌⦅ィ
⏬ࡢෆᐜ࠾ࡼࡧ஦ᴗ෌⦅ᡭ⥆඲య࡟ᑐࡍࡿබⓗᶵ㛵࡟ࡼࡿ┘╩ࡀ⾜ࢃࢀ࡚࠸
࡞࠸≧ἣୗ࡟࠾࠸࡚࡝ࡢࡼ࠺࡟⤒Ⴀ⪅ࡀಖ㌟┠ⓗࡲࡓࡣ⚾ⓗ฼┈ࡢࡓࡵ࡟஦
ᴗ෌⦅ィ⏬ࡢ⟇ᐃࢆ⾜࠺ࡢ࠿ࠊࡉࡽ࡟ࡣ஦ᴗ෌⦅ィ⏬࡬ࡢ㈶ᡂࡢ່ㄏࡀ⾜ࢃ
ࢀࡿ㝿࡟࡝ࡢࡼ࠺࡟ࡋ࡚⹫ഇࡲࡓࡣㄗゎࢆᣍࡃࡼ࠺࡞᝟ሗ㛤♧࠾ࡼࡧᙉᅽⓗ
࡞່ㄏࡀ⾜ࢃࢀࡿ࠿ࢆ♧ࡋ࡚࠸ࡿࠋSECࡣࡇࢀࡽࡢ஦౛ࡢ᳨ウࢆ⾜ࡗࡓୖ࡛ࠊ
ᙜ᫬ࡢ 1933ᖺドๆἲ࠾ࡼࡧ 1934ᖺドๆྲྀᘬᡤἲࡢ᝟ሗ㛤♧つᐃࡀᕞ఍♫ἲ
米国州会社法における事業再編の展開とＳＥＣの関与（３・完）
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࡟࠾ࡅࡿ஦ᴗ෌⦅࡟ࡣ࡯࡜ࢇ࡝㐺⏝ࡉࢀ࡞࠸ࡇ࡜ࢆၥ㢟࡜ࡋࠊࡇࢀࡽࡢ᝟ሗ
㛤♧つᐃࡢ㐺⏝⠊ᅖࢆᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌⦅ࡢሙ㠃࡟ࡲ࡛ᣑ኱ࡍࡿ࡜࡜
ࡶ࡟ࠊ஦ᴗ෌⦅ィ⏬࡬ࡢ່ㄏࡢ㝿ࡢᐇ㉁ᑂᰝࡀබⓗᶵ㛵࡟ࡼࡾ⾜ࢃࢀࡿࡼ࠺ࠊ
່࿌ࢆ⾜ࡗࡓࡢ࡛࠶ࡿ92ࠋࡲࡓࠊᮏ❶࡟࠾ࡅࡿࡇࢀࡽࡢ஦౛ࡢ᳨ウ࠿ࡽࠊࡇ
ࡢ᫬௦࡟࠾࠸࡚ࡍ࡛࡟ࠊ஺᥮㈙௜ࡅࢆ⾜࠺㝿ࡢᙉᅽⓗ࡞່ㄏࡸࠊᑐ㇟఍♫ࡢ
ᨭ㓄ᶒ⋓ᚓᚋࡢ㈙཰⪅ࡢ⾜ື࡞࡝ࠊ௒᪥࡟࠾࠸࡚஦ᴗ෌⦅ࡸᩛᑐⓗ௻ᴗ㈙཰
ࡢሙ㠃࡛ၥ㢟࡜࡞ࡿࡼ࠺࡞ၥ㢟ࡀ⡿ᅜ࡟࠾࠸࡚ᐇ㝿࡟ၥ㢟࡜ࡉࢀࠊࡑࢀࡽࡢ
ၥ㢟࡟ዴఱ࡟ᑐฎࡍࡿ࠿ࡀ SEC ࠾ࡼࡧᙜ᫬ࡢ୺せㄽ⪅࡟ࡼࡾ㆟ㄽࡉࢀ࡚࠸
ࡓࡇ࡜ࡀ᫂ࡽ࠿࡜࡞ࡗࡓࠋ 
➨ᅄ❶࡛ࡣࠊᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌⦅ࡢሙ㠃࡟࠾࠸࡚ࠊᕞ఍♫ἲࡀᰴ୺
ಖㆤࡢࡓࡵ࡟⏝ពࡋ࡚࠸ࡿྛไᗘ࡟ࡘ࠸࡚ࠊSECࡀ୍⯡ᢞ㈨ᐙಖㆤࡢほⅬ࠿
ࡽ࡝ࡢࡼ࠺࡞ၥ㢟ࡀ࠶ࡿ࡜ㄆ㆑ࡋ࡚࠸ࡓ࠿᳨ウࡋࡓࠋSECࡣ஦ᴗ෌⦅ィ⏬ࡢ
ᢎㄆࡀ⾜ࢃࢀࡿᰴ୺⥲఍࡛ࡢ㆟Ỵᶒ⾜౑ࠊ⤌⧊෌⦅⾜ⅭࡢᕪṆࡵࠊ஦ᚋⓗ࡞
⤌⧊෌⦅⾜Ⅽࡢ↓ຠ☜ㄆ࣭ྲྀᾘࡋࠊ཯ᑐᰴ୺ࡢᰴᘧ㈙ྲྀㄳồᶒࡢ⾜౑࡟ࡘ࠸
࡚ᙜ᫬ࡢᕞ఍♫ἲࡢつᐃ࠾ࡼࡧุ౛ࢆヲ⣽࡟᳨ウࡋࡓୖ࡛ࠊࡇࢀࡽࡢไᗘࡣ
ᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌⦅ࡢሙ㠃࡟࠾࠸୍࡚⯡ᢞ㈨ᐙࡢ฼┈☜ಖ࡟࡜ࡗ࡚ᴟ
ࡵ࡚୙༑ศ࡛࠶ࡿ࡜ホ౯ࡋ࡚࠸ࡿࠋࡇࢀࡽᕞ఍♫ἲࡀ⏝ពࡋ࡚࠸ࡿྛไᗘࡢၥ
㢟Ⅼࢆ㋃ࡲ࠼ࡓୖ࡛ࠊSECࡣไᗘᨵ㠉࡟ࡘ࠸࡚㸲ࡘࡢ່࿌ࢆ⾜ࡗࡓࡢ࡛࠶ࡿࠋ 
 ௨ୖࡢࡼ࠺࡞ᙜ᫬ࡢ⡿ᅜ࡟࠾ࡅࡿไᗘᨵ㠉ࡢ㆟ㄽࡣࠊࡇࢀ࠿ࡽࡢࢃࡀᅜࡢ
㈨ᮏᕷሙἲไ࣭ᰴᘧ఍♫ἲไࡢᅾࡾ᪉ࢆ⪃࠼ࡿୖ࡛㔜せ࡞♧၀ࢆ୚࠼࡚ࡃࢀ
ࡿࡼ࠺࡟ᛮࢃࢀࡿࠋ☜࠿࡟ࠊᙜ᫬ࡢ⡿ᅜࡢἲไᗘ࡜⌧ᅾࡢࢃࡀᅜࡢἲไᗘࡣ
኱ࡁࡃ␗࡞ࡾࠊࡲࡓࡑࢀࡒࢀࡢ᫬௦࡟࠾ࡅࡿἲไᗘࢆᨭ࠼ࡿྛ✀ไᗘࡶ඲ࡃ
␗࡞ࡿࡇ࡜࠿ࡽࠊ୧⪅ࢆ༢⣧࡟ẚ㍑ࡍࡿࡇ࡜ࡣ࡛ࡁ࡞࠸ࠋࡋ࠿ࡋࠊSECࡀᮏ
ሗ࿌᭩࡟࠾࠸࡚᭷ࡋ࡚࠸ࡓၥ㢟ព㆑ࡣ⌧ᅾࡢࢃࡀᅜࡢἲⓗ≧ἣࢆㄽࡌࡿ㝿࡟
ࡶඹ᭷࡛ࡁࡿࡼ࠺࡟ᛮࢃࢀࡿࠋ 
                                                                 
92 ࡓࡔࡋࠊSECࡣᕞ఍♫ἲ࡟࠾ࡅࡿ஦ᴗ෌⦅ࡢሙ㠃࡟࠾࠸࡚ࠊ᝟ሗ㛤♧つᐃࡣ஧ḟⓗ
࡞ᙺ๭ࢆ᭷ࡍࡿ࡟㐣ࡂࡎࠊ୍⯡ᢞ㈨ᐙࡢ฼┈ࢆ௦⾲ࡍࡿᶵ㛵ࡀ஦ᴗ෌⦅ᡭ⥆඲య࠾ࡼ
ࡧ஦ᴗ෌⦅ィ⏬ࡢබᖹᛶ࣭බṇᛶࢆᐇ㉁ⓗ࡟ᑂᰝࡍࡿࡇ࡜ࡀᢞ㈨ᐙಖㆤ࡟࡜ࡗ࡚ᚲせ
୙ྍḞ࡛࠶ࡿ࡜⪃࠼࡚࠸ࡓⅬ࡟ὀពࡍࡿᚲせࡀ࠶ࡿࠋSEC, supra note 1, at 197. 
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ࢃࡀᅜ࡟࠾࠸࡚ࡶ㔠⼥༴ᶵᚋࡢᖹᡂ9ᖺࡢၟἲᨵṇ࠿ࡽᖹᡂ17ᖺࡢ᪂఍♫
ἲไᐃ࡟⮳ࡿࡲ࡛ࡢ୍㐃ࡢ఍♫ἲࡢつไ⦆࿴࡟ࡼࡾ93ࠊ஦ᴗ෌⦅ࢆ⾜࠺㝿ࡢ
⮬⏤ᗘࡣᙜ᫬ࡢ⡿ᅜࡼࡾࡶ᱁ẁ࡟㐍ࢇ࡛࠸ࡿ࡜ホ౯࡛ࡁࡿࡼ࠺࡟ᛮࢃࢀࡿࠋ
ࡇࢀࡽ⮬⏤ᗘࡢ㧗࠸఍♫ἲࡢྛつᐃࡀ」㞧࡞ᙧ࡛⏝࠸ࡽࢀࡿࡇ࡜࡟ࡼࡾࠊᙜ
᫬ࡢ⡿ᅜ࡟࠾ࡅࡿሙྜ࡜ྠᵝࠊᰴ୺ࡢ฼┈ࢆᐖࡍࡿࡼ࠺࡞஦ᴗ෌⦅ࡀ⾜ࢃࢀ
ࡿྍ⬟ᛶࡀ࠶ࡿࡇ࡜ࡣࠊᙜ᫬ࡢ⡿ᅜࡢṔྐ࠿ࡽᏛࡪࡇ࡜ࡢ࡛ࡁࡿᩍカ࡛࠶ࢁ
࠺ࠋ⡿ᅜᕞ఍♫ἲᆺࡢ⮬⏤ᗘࡢ㧗࠸఍♫ἲࢆ᥇⏝ࡋࡓࢃࡀᅜ࡟࠾࠸࡚ࡣࠊ⡿
ᅜࡀ⤒㦂ࡋ࡚ࡁࡓᕞ఍♫ἲࡢ℃⏝ࡢṔྐࢆㄆ㆑ࡋࠊࡑࢀࢆ㋃ࡲ࠼ࡓୖ࡛ࠊࢃ
ࡀᅜ࡟࡜ࡗ࡚㐺ྜⓗ࡞ἲไᗘࢆᵓ⠏ࡍࡿᚲせࡀ࠶ࡿࡼ࠺࡟ᛮࢃࢀࡿ94ࠋࡲࡓࠊ
㐃㑥ドๆㅖἲ࠾ࡼࡧ㐃㑥ಽ⏘ἲࢆ⟶㎄ࡍࡿ SEC ࡀᕞ఍♫ἲࡢ℃⏝ࢆᠱᛕࡋ
࡚࠸ࡓ࡜࠸࠺஦ᐇࡣࠊࢃࡀᅜ࡟࠾࠸࡚ࡶࡇࢀࡽࡢၥ㢟ࢆ⪃࠼ࡿ࡟࠶ࡓࡾࠊ఍
♫ἲไࡢ࠶ࡾ᪉ࡣ㈨ᮏᕷሙἲไ࠾ࡼࡧಽ⏘ฎ⌮ἲไ࡜ᐦ᥋࡟㛵ಀࡋ࡚࠸ࡿࡇ
࡜ࢆㄆ㆑ࡋࡘࡘ㆟ㄽࢆᒎ㛤ࡍࡿᚲせᛶࢆ♧၀ࡋ࡚࠸ࡿࡼ࠺࡟ᛮࢃࢀࡿࠋ 
ࡲࡓࠊ⤌⧊෌⦅⾜Ⅽࡢከᵝ໬ࠊ⤌⧊෌⦅ࡢᑐ౯ࡢᰂ㌾໬ࡀ㐍ᒎࡋࡓ୰ࠊࡑ
ࢀࡽࡢ⤌⧊෌⦅ᡭ⥆඲యࡢ㐺ṇᛶ࠾ࡼࡧ⤌⧊෌⦅ィ⏬ࡢබṇᛶ࣭බᖹᛶࢆዴ
ఱ࡟☜ಖࡋ࡚࠸ࡃ࠿ࡶ኱ࡁ࡞ၥ㢟࡜࡞ࡗ࡚࠸ࡿࠋ⤌⧊෌⦅ࡢሙ㠃࡟࠾࠸࡚ࡣࠊ
ࢃࡀᅜ࡟࠾࠸࡚ࡶྠᵝ࡟ࠊ⤒Ⴀ⪅ࠊᢞ㈨㖟⾜ᐙࠊᘚㆤኈ࡜࠸ࡗࡓᑓ㛛ᐙࡢ㛵
୚ࡀᚲせ୙ྍḞ࡛࠶ࡾࡑࡢせㄳࡣ┈ࠎ㧗ࡲࡗ࡚࠸ࡿࡀࠊᮏሗ࿌᭩࡟࠾࠸࡚ᣦ
᦬ࡉࢀ࡚࠸ࡿࡼ࠺࡟ࠊࡇࢀࡽࡢᑓ㛛ᐙ࡜୍⯡ᢞ㈨ᐙ࡜ࡢ㛫࡟ࡣ₯ᅾⓗ࡞฼┈
┦཯㛵ಀࡀᏑᅾࡋࠊࡇࢀࡽࡢ⪅ࡣ୍⯡ᢞ㈨ᐙࡢ฼┈ࢆ௦⾲࡛ࡁ࡞࠸࡜⪃࠼ࡽ
ࢀ࡚࠸ࡓ஦ᐇࡣṔྐⓗ࡞ᩍカ࡜ࡋ࡚ཷࡅṆࡵࡿᚲせࡀ࠶ࡿࡼ࠺࡟ᛮࢃࢀࡿࠋ
⡿ᅜ࡟࠾࠸࡚஦ᴗ෌⦅ࡀ⾜ࢃࢀࡿ㝿࡟ࠊ⌧ᅾ࡛ࡣ≉ูጤဨ఍ࡢᙺ๭ࡀᙉㄪࡉ
ࢀࠊ≉ูጤဨ఍ࡢ⊂❧ᛶࡸ⊂❧ᙜ஦⪅㛫ྲྀᘬ࡟ࡼࡿ≉ูጤဨ఍࡜஦ᴗ෌⦅ᙜ
஦⪅࡜ࡢ஺΅ࢆዴఱ࡟☜ಖࡍࡿ࠿ࡀ㆟ㄽࡉࢀ࡚࠸ࡿࡀ95ࠊࡇࡢࡼ࠺࡞㆟ㄽࡢ
                                                                 
93 ᒾཎ⤀సࠕ᪂఍♫ἲࡢព⩏࡜ၥ㢟Ⅼ Ϩ⥲ㄽࠖၟ஦ 1775ྕ 6㡫㸦2006㸧ࠊྠࠕ⥲ㄽ
̿఍♫ἲไぢ┤ࡋࡢ⤒⦋࡜ព⩏ࠖࢪࣗࣜ 1439ྕ 13㡫㸦2012㸧 
94 ୖᮧ㐩⏨࣭㔠ඣ᫛ࠗᰴᘧ఍♫ࡣ࡝ࡇ࡬⾜ࡃࡢ࠿࠘45㹼46㡫ࠊ64㹼65㡫ࠊ356㡫㸦᪥
ᮏ⤒῭᪂⪺ฟ∧♫ࠊ2007㸧 
95 Gregory V. Varallo, Srinivas M. Raju & Michael D. Allen, Special Committees: Law and 
Practice 4-5, 17-25 (2011). 
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⫼ᬒ࡟ࡣࠊᮏ✏᳨࡛ウࡋ࡚ࡁࡓࡼ࠺࡞῝้࡞฼┈┦཯ࡀၥ㢟࡜ࡉࢀ࡚ࡁࡓ࡜
࠸࠺Ṕྐⓗ஦ᐇࡀ࠶ࡿࡇ࡜ࢆࠊࢃࢀࢃࢀࡣㄆ㆑ࡍࡿᚲせࡀ࠶ࡿ࡛࠶ࢁ࠺ࠋࡑ
ࡋ࡚ࠊ஦ᴗ෌⦅ィ⏬ࡢබṇᛶ࣭බᖹᛶࢆ☜ಖࡋࠊ஦ᴗ෌⦅ᡭ⥆඲యࡢ㐺ṇᛶ
ࢆ☜ಖࡍࡿࡓࡵ࡟ࠊᙜ᫬ࡢ⡿ᅜ࡟࠾࠸୍࡚⯡ᢞ㈨ᐙࡢ฼┈ࢆ௦⾲ࡍࡿබⓗᶵ
㛵࡟ࡼࡿ┘╩࡜࠸࠺᪉ἲࡀᵓ᝿ࡉࢀ࡚࠸ࡓ࡜࠸࠺஦ᐇࡣࠊࢃࡀᅜ࡟࠾࠸࡚ྠ
ᵝࡢၥ㢟ࢆ⪃࠼ࡿୖ࡛ཧ⪃࡟ࡍ࡭ࡁ࡜ᛮࢃࢀࡿࠋ 
᭱ᚋ࡟ࠊ஦ᴗ෌⦅ࡢሙ㠃࡟࠾ࡅࡿ᝟ሗ㛤♧࡟ࡘ࠸࡚ࡶࠊ௒ᚋࢃࡀᅜ࡟࠾࠸
࡚఍♫ἲࢆ⏝࠸ࡓ஦ᴗ෌⦅࡟ࡼࡾ୍⯡ᰴ୺ࡢᶒ฼ෆᐜࡀ኱ࡁࡃኚ᭦ࡉࢀࡿ஦
ែࡀ⏕ࡎࡿ࡞ࡽࡤࠊᙜヱ஦ᴗ෌⦅࡟ࡼࡾᚑ᮶࠿ࡽࡢᰴ୺ࡢᶒ฼ෆᐜࡀ࡝ࡢࡼ
࠺࡟ኚ᭦ࡉࢀࡿࡢ࠿ࠊᙜヱ஦ᴗ෌⦅ィ⏬࡟ᑐࡋ࡚⤒Ⴀ⪅࠾ࡼࡧࡑࡢ฼ᐖ㛵ಀ
ேࡀ࡝ࡢࡼ࠺࡞฼ᐖ㛵ಀࢆ᭷ࡋ࡚࠸ࡿࡢ࠿ࠊᰴᘧ㈙ྲྀㄳồᶒࡢ⾜౑ࡢ᪉ἲ➼
࡟ࡘ࠸࡚ヲ⣽࡞᝟ሗ㛤♧ࢆ⾜࠸ࠊᰴ୺ࡀ⮬ࡽࡢ฼┈ࢆಖㆤࡍࡿࡓࡵࡢᶵ఍ࢆ
ಖ㞀ࡍࡿᚲせࡀ࠶ࡿࡼ࠺࡟ᛮࢃࢀࡿࠋ 
ࡇࢀࡽࡢၥ㢟࡟ࡘ࠸࡚ࡣࠊ⌧ᅾࡢࢃࡀᅜࡢἲⓗ≧ἣࢆ㋃ࡲ࠼࡞ࡀࡽࠊࡉࡽ
࡟◊✲ࢆ㐍ࡵ࡚࠸ࡁࡓ࠸࡜⪃࠼࡚࠸ࡿࠋ 
 ᮏሗ࿌᭩࡛ SEC ࡀᒎ㛤ࡋࡓ⦆࠸ᕞ఍♫ἲ࡟ᑐࡍࡿᢈุ࠾ࡼࡧ஦ᴗ෌⦅ᡭ
⥆඲యࡢ㐺ṇᛶ࠾ࡼࡧ஦ᴗ෌⦅ィ⏬ࡢබṇᛶ࣭බᖹᛶࡢ☜ಖ࡟ࡘ࠸࡚ࠊࡑࡢ
ᚋ⡿ᅜ࡟࠾࠸࡚࡝ࡢࡼ࠺࡟㆟ㄽࡀᒎ㛤ࡉࢀࠊἲไᗘᨵ㠉ࡀ㐍ᒎࡋࠊࡑࡋุ࡚
౛ἲ⌮ࡀᙧᡂࡉࢀ࡚࠸ࡗࡓ࠿࡟ࡘ࠸࡚ࡣࠊḟ✏௨㝆᳨࡛ウࡋ࡚࠸ࡁࡓ࠸ࠋ 
 
 
ͤᮏ✏ࡣࠊᖹᡂ 19ᖺ࣭20ᖺᗘ⛉Ꮫ◊✲⿵ຓ㔠㸦ⱝᡭ◊✲㸦㹀㸧㸧㸦ㄢ㢟␒ྕ㸸
19730080㸧࡟ࡼࡿ◊✲ᡂᯝࡢ୍㒊࡛࠶ࡿࠋ 
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